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1. The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals 

("Appeals Chamber" and "Mechanism", respectively) is seised of an appeal filed before the 

Mechanism on 17 July 2012 in the case of Mr. Phcncas Munyarugarama ("Munyarugarama")1 

against the 28 June 2012 decision2 of the Referral Chamber designated under Rule 11 his of the 

lCTR Rules of Procedure and Evidence ("Refe1ral Chamber" and "lCTR Rules". respectively). 

I. BACKGROUND 

2. According to the Indictment, Munyarugarama was the commander of Gako military camp 

and the highest ranking military officer in the Bugesera region, Kigali-Rural prefecture.3 He was 

charged before the ICTR with genocide, complicity in genocide, direct and public incitement to 

commit genocide, as well as extermination, murder, persecution, and rape as crimes against 

humanity .4 Munyarugarama remains at large. 

3. On 28 June 2012, the Rcfonal Chamber ordered that Munyarugarama's case be transfened 

lo the Republic of Rwanda ("Rwanda") for trial proceedings.' On 11 July 2012, Munyarugarama's 

Duty Counsel filed a notice of appeal before the ICTR, which was re-filed before the Mechanism on 

17 July 2012.6 Duly Counsel filed lhe Appeal Brief before the Mechanism on 1 August 2012.7 The 

Prosecution filed a response on 7 August 20 Ii and Duty Counsel filed a reply on 17 August 2012.9 

On 24 August 2012, the Prosecution submitted a motion to strike the Reply Brief on the basis that it 

1 On 11 July 2012, Munyarugarama's Duty Counsel ("Duty Counsel") filed a notice of appeal before the International 
Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of 
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens Responsible for 
Genocide and Other Such Violations Committed in the Territory of Neighbouring States between I January and 
31 December 1994 ("!CTR"). See Phiniu., Munyuruxaruma ,,. The Prosecutor, Case No. ICTR-02-79-ARI !hi.,, Notice 
of Appeal, 11 July 2012 (confidential) ("Notice of Appeal"). The Notice of Appeal was re-filed before the Mechanism 
by the !CTR' s Registry on 17 July 2012 pursuant to an order of the Presiding Judge of the Appeals Chamber of the 
!CTR. See Phenea.,· Munyarugarama v. The Prosecutor, Case No. ICTR-02-79-ARl!his, Order Regarding Notice of 
Appeal, 17 July 20 I 2 ("Order of 17 July 2012"), p. I. 
2 The Prosecutor v. Phenea., Munyarng,mmw, Case No. ICTR-02-79-R 11 bis, Decision on the Pro secutor' s Request for 
Referral of the Case 10 the Republic of Rwanda, 28 June 2012 ("Impugned Decision"). 
·
1 The Prosecutor v. Phineas Munyarugaramtt, Case No. ICTR-02-79-1, Amended Indictment, 13 June 20 l 2 
(confidential and e.x: purte ) ("Indictment"), para. 11. 
4 Indictment, paras. 1, 47. 
5 Impugned Decision, pp. 15, 16. 
0 See supra fn. I. 
7 Duty Counsel Submissions in Support or the Grounds of Appeal, 1 August 2012 ("Appeal Brief'). Duty Counsel 
initially filed the Appeal Brief before the !CTR on 31 July 2012. See Phineas Munyarugarama v. The Prosecutor, Case 
No. ICTR-02-79-ARI Ibis, Duty Counsel Submissions in Support of the Grounds of Appeal, 31 July 2012 
(confidential). However, the proceedings before the ICTR were terminated in light of the fact that the ICTR lacked 
competence. See Phineas Munyarugarama v. The Prosecutor, Case No. ICTR-02-79-AR 11 his, Order Regarding 
Appeal Brief, 22 Augusl 20 12, pp. I, 2. 
~ Prosecutor's Response Brief, 7 August 2012 ("Response Brief'). 
9 Duty Counsel Submissions in Reply to the Prosecutor's Response Brief, 17 August 2012 (confidential) ("Reply 
Briel"). 
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4-3/A 
had been filed in an untimely manner. 10 Duty Counsel has not filed any response to the Motion to 

Strike. 

II. PRELIMINARY MATTERS 

A. Introduction 

4. The Appeals Chamber recalls that the Mechanism was established pursuant lo United 

Nations Security Council Resolution 1966 (2010) and possesses the material, territorial, temporal, 

and personal jurisdiction of the ICTR. 11 The Mechanism's current mandate is to continue the 

jurisdiction, rights and obligations, and essential functions of the ICTR.
12 

On 1 July 2013, this 

mandate shall expand lo include the same responsibilities with respect to the International Tribunal 

for lhe Prosecution of Persons Responsible for Serious Violations of International Humanitarian 

Law Committed in the Territory of the Former Yugoslavia since 1991 ("ICTY").
13 

5. In this vein, the Statute and the Mechanism's Rules of Procedure and Evidence ("Rules") 

reflect normative continuity with the Statute of the ICTR ("ICTR Statute"), the Statute of the ICTY 

("ICTY Statute") as well as the ICTR Rules and the ICTY Rules of Procedure and Evidence 

("ICTY Rules"). These parallels arc not simply a matter of convenience or efficiency but serve to 

uphold principles of due process and fundamental fairness, which are the cornerstones of 

international justice. 

6. The Appeals Chamber accordingly considers that it is bound to interpret its Statute and 

Rules in a manner consistent with the jurisprudence of the ICTR and ICTY, which developed for 

over a decade prior to the establishment of the Mechanism. Likewise, where the respective Rules or 

Statutes of the ICTR or ICTY are at issue, the Appeals Chamber is bound to consider the relevant 

precedent of these tribunals when interpreting them. The Appeals Chamber will bear these 

principles in mind when considering lhe parties' submissions. 

B. Late Filing of the Appeal Brief 

7. Duty Counsel filed the Appeal Brief on 1 August 2012, 21 days after he filed the Notice of 

Appeal before the !CTR and 15 days after it was re-filed by the ICTR Registry before the 

Mechanism. 14 Duty Counsel concedes that he filed the Appeal Brief after the prescribed time.
15 

111 Prosecutor's Motion lO Strike Reply Brief, 24 August 2012 ("Motion to Strike"). 
11 United Nations Security Cnuncil Resolution 1966, U.N. Doc. S/RES/1966, 22 December 201() ("Security Council 
Resolution 1966"), paras. 1, 4, and Annex 2; Statute of the Mechanism ("Statute"), preamble, Art. I. 
12 Security Council Resolution 1966, paras. l, 4; Statute, preamble, Arts. I, 2. 
D Security Council Resolution 1966, paras. I, 4; Statute, preamble, Arts. I, 2. 
14 See Notice of Appeal; Order of 17 July 2012, p. I; Appeal Brier. 
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However, he argues that he needed Lo "attend [Lo his] sick mother", starting on 23 July 2012.
16 

He 

submits that while doing so he had no access to scanning facilities to "assist" him in filing the 

Appeal Brief in a timely manner. 17 He adds that he returned to his regular place of business on the 

evening of 30 July 2012. 1
H According to Duty Counsel, on 31 July 2012, he finalized the Appeal 

Brief and made arrangements for it to be filed.19 In light of these circumstances, he requests that an 

extension be granted and the late filing be accepted?> 

8. The Prosecution responds that Duty Counsel has not demonstrated good cause justifying the 

late filing.21 The Prosecution submits that the Appeals Chamber should strike the Appeal Brief, find 

the Notice or Appeal insufficient to support the appeal, and determine that the appeal has been 

"waived or abandoned". 22 

9. An appellant is required to file an appeal brief within fifteen days after filing the notice of 

appeal concerning a decision to refer a case.23 Duty Counsel filed the Notice of Appeal on 

11 July 2012.24 Although the Notice of Appeal was re-filed before the Mechanism on 17 July 2012 

pursuant to an order of the Presiding Judge of the ICTR's Appeals Chamber,
25 

the Appeals 

Chamber considers that the time-limit for Duty Counsel to file the Appeal Brief began to run on 

11 July 2012, when he filed the Notice of Appeal. Consequently, Duty Counsel was required to file 

the Appeal Brief before the Mechanism by 26 July 2012. Duty Counsel failed to do so. 

10. Rule 154(A)(ii) of the Rules allows a Chamber of the Mechanism, on good cause being 

shown by motion, to recognize as validly done any act done after the expiration of the prescribed 

time-limit. In this respect, the Appeals Chamber recalls that unforeseen logistical problems have 

been considered insufficient to establish good cause warranting extensions of filing deadlines.
26 

11. Duty Counsel has failed to establish good cause justifying the late filing of the Appeal Brief". 

The Appeals Chamber notes that his personal commitments and the logistical hurdles he 

1
~ See Appeal Brief, para. 4. 

16 Appeal Brier, para. 4(3 ). 
11 Appeal Brief, para. 4(3 ). 
18 Appeal Brief, para. 4(3). 
19 Appeal Brief, para. 4(3). 
w Appeal Brief, paras. 4(1 ), 4(5). 
21 Response Brief, paras. 1, 3-7. 
22 Response Brief, para. 7. See al.w Response Brief, para. 2. 
21 The briefing deadlines sel forth in Rule 14(E) of the Rules correspond with those set forth in Rule I lhis(H) of the 
!CTR Rules and paragraphs 5 and 6 of the ICTR's Practice Direction on Procedure for the Filing or Written 
Submissions in Appeal Proceedings before the Trihunal, 8 December 2006 ("!CTR Practice Direction"). The [CTR 
Practice Direction applies mulatis mutandis to appeals fileJ before lhe Mechanism. See Practice Direction Related to 
Appeals, MICT/4, 5 July 2012 ("Practice Direction"), para. I. 
24 See supra rn. I. 
~5 See Onler or 17 July 2012, p. l. 
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encountered may have been significant. However, Duty Counsel's submissions fail to demonstrate 

that he made any efforts to request an extension of time. or lo finalize and file the Appeal Brief, in a 

timely manner. 

12. Even where counsel has failed to demonstrate good cause justifying the late filing, the 

Appeals Chamber may recognize submissions as validly filed where they arc of such substantial 

importance co the appeal that doing so is in the intcresL,; of justice.27 Extensions may also be granted 

where counsel's conduc t has not sufficiently protected the rights of the appellant.2K The Appeals 

Chamber considers that the Appeal Brief is of substantia l importance lo the protection of the rights 

of the appellant. To reject it could result in the dismissal of Munyarugarama's appeal.29 Moreover, 

recognizing the Appeal Brief as validly filed would not prejudice the Prosecution, which responded 

to the Appeal Brief, or impact the timely consideration of this appeal.3° Consequently, the Appeals 

Chamber finds that it is in the interests of justice to recognize the Appeal Brief as validly filed. 

C. Late Filing of the Reply Brief 

13. Duty Counsel tiled the Reply Brief on 17 August 2012. On 24 August 2012, Lhe Prosecution 

filed the Motion to Strike, arguing that there is no good cause justifying the late submission of the 

Reply Brief and requesting the Appeals Chamber to strike it.' 1 

14. An appellant "may" file a reply within four days of the filing of the response.32 Given thal 

the Response Brief was filed on 7 August 2012, any reply thereto had to be filed no later than 

13 August 2012.33 Duty Counsel, without previously seeking and receiving an extension, filed the 

26 See, e.g., lldephonse Hutegekimunu 1·. The Prosecutor, Case No. ICTR-00-55B-A, Decision on lklephonse 
Hategekimana · s Second Motion for un E.,;tension of Time to File his Appellant ' s Brief, 20 May 20 I I, paras. 3, 8, LO. 
27 See Edouard Karemera and Matthieu Ngirumpatse v. The Prosecutor, Case No. ICTR-98-44-A, Decision on 
Matthieu Ngirumpatse's Motion for an Extension of Time for the Filing of his Brief in Reply, 22 August 2012 
("Karemera Decision of 22 August 2012"), para. 7. See also Pro.l'ec11tor v. Vujudin PoprJl'ic et ul .. Case No. IT-05-88-
AR73.2, Decision on Joint Defence Incerlocutory Appeal Concerning the Status of Richard Butler as an Expert Witness, 
30 January 2008, para. 8; Prosecutor ,,. Ljuhe BoJkoski and Johan. Tarculov.rki, Case No. IT-04-ll2-AR65.3, Decision 
on Ljubc Boskoski's lnterlocutory Appeal on Second Motion for Provisional Release, 28 August 2006, para . \I. 
2
M See Justin M11genzi and Prosper Mugiruneza v. The Prosecutor, Case No. ICTR-99-50-A, Decision on Prosper 

Mugiraneza's Motion for Exlension of Time to File his Appellant's Brief, 26 January 2012, para. 10. 
29 Rule 14(E) of the Rule~ states that an appellant "shall" file an appeal brief within fifteen days after the filing of the 
notice of appeal. Likewise, the !CTR Practice Direclion, which applies mutalis mutandi.,· to appeals filed before the 
Mechanism, slates that an appellant "must" file the appeal brief within 15 day.~ aft.er the fi ling of the notice of appeal. 
See lCTR Practice Direction, para. 5; Practice Direction, para. 1. Failure to tile an appeal brief may lead the Appeals 
Chamber lo consider that the right of appeal has been waived. Cf The Prosecutor ,,. Clement Kayi.fhema and Ohed 
Ruzindana, Case No. ICTR-95-1-A, Judgement (Reasons). 1 June 2001 ("Kayishema and Rul.indana Appeal 
Judgement"), para. 46. 
:io See Kuremera Decision of 22 August 2012, para. 7; lean Uwinkindi v. The Prosecutor, Case No. ICTR-01-75-
AR I Ibis, Decision on Uwinkindi's Appeal against the Referral of his Case to Rwanda and Related Motions, 
16 December 201 1 ("Uwinkimli Decision of 16 December 201 ! "), pant. 16. 
31 Motion to Strike, paras. 2-5. 
32 Rule 14(E) of the Rules. See also !CTR Practice Direction. para. 7; Practice Direction, para. 1. 
Ji The fourth day after 7 August 2012 fell on Saturday, I I August 2012. Consequently, Monday, 13 August 2012, was 
the first day that the Registry would accept submissions after Saturday, 11 August 2012. See Rule I 52(8 ) of the Rules. 
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Reply Brief on 17 August 2012. The Reply Brief contains no submissions justifying the late 

filing. 34 

15. Considering that Duty Counsel has not provided any justification for the late filing, the 

Appeals Chamber finds that he has failed to estahlish good cause pursuant to Rule 154(A)(ii) of the 

Rules. Moreover, the Appeals Chamber considers that striking the Reply Brief does not run counter 

to Lhe interests of justice in the same manner as striking the Appeal Brief would in this case.
35 

In 

this context, the Appeals Chamber considers Lhat a reply is an optional filing and finds that it is not 

necessary to the consideration of this appeal. In view of the foregoing, the Appeals Chamber grants 

the Motion to Strike and shall not consider the Reply Brief. 

16. The Appeals Chamber emphasises that procedural time-limits are to be respected as they arc 

indispensable to the proper functioning of the Mechanism.36 Violations of time-limits, 

unaccompanied by any showing of good cause, will not be Lolerated.37 The Appeals Chamber warns 

Duty Counsel that failure to respect filing deadlines may result in a determination that Duty 

Counsel is ineligible to represent an accused or suspect before the Mechanism. JH 

III. APPEAL 

A. Introduction 

17. Duty Counsel advances a single ground of appeal against the Impugned Decision. He argues 

that lhe Referral Chamber erred in law and fact in finding that members of the Rwandan judiciary 

are impartial.39 

B. Applicable Law 

18. The Referral Chamber transferred Munyarugarama's case to Rwanda pursuant to Rule 1 lhis 

of lhe ICTR Rules.40 Rule I lhis of the ICTR Rules allows a designated trial chamber to refer a case 

·'4 The Reply Brief only provides further argument concerning the late filing of the Appeal Brief and does not address 
the late filing of the Reply Brief i1sclL See Reply Brier, para. 3. 
J.I See .rnpra para. 12. 
36 See The Prosecutor v. lldephonse Hatexekimana, Case No. ICTR-00-558-Rl lhfa, Decision on a Request for an 
Extension of Time to File a Cross-Appeal, 16 September 2008 ("Hategekimana Decision of 16 September 2008"), p. 4; 
Prosecutor v. Baton Haxhiu, Case No. IT-04-84-R77.5-A, Decision on Admissibility of Notice of Appeal against Trial 
Judgement. 4 September 2008 ("Haxhiu Decision nf 4 September 2008"), para. 16; Kayi.rhema and Ruzindana Appeal 

Judgement, para. 46. 
' 7 See, e.g., Ladi.,lu.i Ntaganzwa v. The Prosecutor, Case No. ICTR-96-9-AR I !hi.~, Decision on Admissibility of Notice 
of Appeal against Rcl'erral Decision, 5 July 2012, p. 2; Haxhiu Decision or 4 Seplembcr 200X, para. 16; Kayishema and 
Ruzindana Appeal Judgement, para. 46. Cf Hategekimana Decision of 16 September 2008, pp. 4, 5. 
'

1 See Rule 47(A)(ii) of the Rules. 
39 Notice of Appeal, p. l; Appeal Brief, paras. 5-16. 
411 Impugned Decision, pp. 15, Hi. 
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to a competent national jurisdiction for trial if it is satisfied that the accused will receive a fair trial 

and that the death penalty will not be imposed or carried out. In assessing whether a State is 

competent within the meaning of Rule 1 lhis of the !CTR Rules to accept a case from the ICTR, a 

designated trial chamber must consider whether the accused will be accorded the fair trial rights set 

out in Article 20 of the ICTR Statute, whether the State in question has a legal framework which 

criminalizes the alleged conduct of the accused, and whether i l provides an adequate penalty 

structure.41 The penalty structure within the State must provide an appropriate punishment for the 

offences for which the accused is charged, and conditions of detention must accord with 

internationally recognized standards.
42 

19. In considering an appeal from a decision under Rule l lhis of the !CTR Rules, the Appeals 

Chamber of the ICTR has stated: 

The trial chamber has the discretion to decide whether to refer a case to a national jurisdiction, and 
the Appeals Chamber will only intervene if the trial chamber's decision was based on a discernible 
error. To demonstrate such error, an appellant must show that the trial chamber: misdirected itself 
either as to lhe legal principle to be applied or as lo the law which is relevant lo the exercise of its 
discretion; gave weight lo irrelevant considerations; failed to give sufficient weight LO relevant 
considerations; made an error as to the facts upon which it has exercised its discretion; or reached 
a decision that was so unreasonable and plainly unjust that the Appeals Chamber i., able to infer 
that the trial chamber must have faileu to exercise its discretion properly.

4
' 

The Appeals Chamber of the Mechanism adopts this standard of review in considering the present 

appeal. 

C. Analysis 

20. Duty Counsel submits that the Referral Chamber erred in law and in fact by applying a 

presumption of impartiality to the Rwandan judiciary.44 Although Duty Counsel concedes that the 

Rwandan judiciary enjoys "institutional independence"45 and docs not challenge the competence of 

members of the Rwandan judiciary,46 he posits Lhal the judiciary comprises Rwandan citizens who 

must have "witnessed", "experienced", or "felt the commission of the alleged crimes" during the 

41 Uwinkindi Decision of 16 December 2011, para. 22; The Prosecutor v. Ildephon.re Hategekimana, Case No. JCTR-
00-55B-R 1 lhis, Decision on the Prosecution's Appeal against Decision on Referral under Rule 1 !his, 4 December 2008 
("Hategekimana Decision of 4 December 2008"), para. 4; The Pro.,ecutor v. Gaspard Kanyarukiga, Case No. ICTR-02-
78-Rl Ibis. Decision on the Prosecution's Appeal against Decision on Referral under Rule I this, 30 October 2008 
("Kcmyurukiga Decision of 30 October 2008"), para. 4 . See also The Prose.rntor v. Yus.rnf Mrmyakazi, Case No. ICTR-
97-36-RI Ibis, Decision on the Prosecution's Appeal against Decision on Referral under Rule I lhis , 9 October 2008 
("Munyakazi Decision of 9 October 2008"), para. 4. 
42 Uwinkindi Decision of 16 December 201 l, para. 22; Hutegekimcma Decision or 4 December 2008, parn. 4; 
Kanyarukiga Decision of 30 Occober 2008, para. 4; Munyakm.i Decision of 9 October 2008, para. 4. 
4·1 Uwinkindi Decision of 16 December 2011. para. 23 (internal citations omiued). 
44 See Appeal Briel', paras. 7(ii}, ll-10. 
45 Appeal Brief. paras. 7(i), ll, 9. 
46 Appeal Brief, paras. 7(ii), 7(iii), 9. 
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genocide and who, therefore, could not be impartial.47 In his view, the Referral Chamber was 

required to take judicial notice or the genocide "and that it affected all Rwandan Citizens including 

Judges" .48 According to Duty Counsel, this would have prevented the Referral Chamber from 

applying the presumption of impartiality to members of the Rwandan judiciary, and would have 

compelled it to conclude that Munyarugarama could not receive a fair trial in Rwanda.49 

21 . The Prosecution responds that the Referral Chamber correctly applied the presumption of 

impartiality to members of the Rwandan judiciary.50 The Prosecution further suggests that Duty 

Counsel merely repeats unsupported arguments rejected by the Referral Chamber that members of 

the Rwandan judiciary lack impartiality and are biased.51 Finally, the Prosecution argues that there 

is no basis for taking judicial notice that Rwandan judges were impacted by the genocide and are 

biased, as these are not facts that are widely known and, Lo the contrary, arc subject to reasonable 

dispute.52 

22. The Appeals Chamber observes that the Referral Chamber explicitly considered Rwanda's 

legal framework and the evidence presented by the Prosecution to demonstrate the professionalism, 

independence, and impartiality of the Rwandan judiciary.53 The Referral Chamber likewise 

considered intemalionally accepted criteria thal "define an independent judiciary".54 In this conlex.t, 

the Referral Chamber was satisfied that the judges of Rwanda are impartial. 55 It also found that, 

under the circumstances, the Rwandan judiciary, comprised of professional judges, benefited from 

the "presumption of independence and impartiality" that applies to judges ofthe !CTR and ICTY.56 

23. In making this finding, the Referral Chamber considered Duty Counsel's argument that 

members of the Rwandan judiciary must have "witnessed" , "experienced", or "felt the commission 

of the alleged crimes" during the genocide and that "any judge that is a Rwandan citizen necessarily 

lacks the required impartiality to try cases involving crimes that occurred during 1994".57 It 

concluded, however, that "Duty Counsel has not provided any specific instances or examples of the 

47 Appeal Brief, paras. 7(ii), 7( iii), 9, 14. 
4

R Appeal Brief, para. 10. See also Appeal Brief, paras. 11- 13. 
4
" Appeal Brief. paras. 10-15. 

10 Response, paras. 2 , 11, 13-16, 20. 2 1. 
~

1 Response, paras. 15- 17. 
uResponse, paras. 17-1 9. 
53 Impugned Decision, paras. 43, 44, 49. 
·'

4 Impugned Decision, para. 47. 
55 Impugned Decision, para. 51. 
50 Impugned Decision, parn. 50. 
5 7 Impugned Decision, par.i. 45. 
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bias he attributes to the Rwandan judiciary" and that he had failed to rebut the presumption of 

impartiality.58 

24. The Appeals Chamber considers that the Referral Chamber acted within its discretion by 

relying on unchallenged submissions concerning both the legal framework and the empirical 

evidence demonstrating the independence and impartiality of the Rwandan judiciary to find that the 

judges of Rwanda are impartial. Moreover, the Appeals Chamber finds no error in the Referral 

Chamber's conclusion that, as professional judges, members of the Rwandan judiciary benefit from 

a presumption of independence and impartialily.59 

25. Likewise, the Appeals Chamber considers that Duty Counsel's submissions that the Referral 

Chamber erred by not taking judicial notice that a genocide occurred in Rwanda and that all 

Rwandan citizens, including the country's judges, were "affected" by it are unpersuasive. 

Rule 94(A) of the [CTR Rules requires that a trial chamber take judicial notice "of facts of common 

knowledge".60 The term "common knowledge" encompasses facts that arc widely known and arc 

not reasonably subject to dispute: in other words, commonly accepted or universally known facts, 

such as general facts of history or geography, or the laws of naturc.61 

26. Duly Counsel did not request that the Referral Chamber take judicial notice of these facts62 

and the Referral Chamber was not required to make such determinations proprio motu.03 Moreover, 

while the Rwandan genocide is a fact of common knowledge subject to judicial notice pursuant to 

Rule 94(A) of the ICTR Rules,64 the assertion that members of the Rwandan judiciary are biased as 

a result is subject to reasonable dispute and, as such, is not subject to judicial notice. Indeed, the 

Referral Chamber was presented with uncontested evidence supporting the position that the 

jij Impugned Decision, para. 51 . 
.w Impugned Decision, para. SO. 
w See afao Simon Bikindi v. The Proserntor, Case No. ICTR-01-72-A, Judgement, 18 March 2010 ("Bikindi Appeal 
Judgement"), para. 99; Lauren/ Semanza v. The Prosecuror, Case No. ICTR-97-20-A, Judgement, 20 May 2005 
("Semanza Appeal Judgement"), para. 194. 
01 Bikindi Appeal Judgement, para. 99; Semanza Appeal Judgement, para. 194. 
<,l The Appeals Chamber observes Iha! Duty Counsel referred to the "Doctrine or Judicial Notice·• during the 
proceedings before the Referral Chamber but did not request that judicial notice be taken in relation to the occurrence of 
a genocide in Rwanda m its impact on Rwandan judges. See The Prosecutor v. Pheneas M,myaruxarama, Case No. 
ICTR-02-79-Rl Ibis. Duty Counsel Submissions in Response to the Prosecutors [.ric] Request for Referral of the Case 
of Pheneas [sicl Munyarugarama to Rwanda pursuant to Rule l l his of the Tribunal's Rules of Evidence anJ Procedure 
[sic]. 27 June 2012 (confidential), para. 13 (emphasis omitted). The Referral Chamber was under no obligation to 
explore in the Impugned Decision Duty Counsel's vague and undeveloped arguments in this respect. See Prosecutor 11. 

Pa.fko LjuhiNc, Case No. lT-00-41-AR I Ibis.I, Decision on Appeal against Decision nn Referral under Rule 1 lhis, 
4 July 2006, para. 47. 
6' A trial chamber must take judicial no1ice once it "determines that a !'act is 'common knowledge"". See Bikindi Appeal 
Judgement, para. 99, referring lo The Prosecutor 11. Edouard Karemera et al. , Case No. ICTR-98-44-AR73(C), 
Decision on Prosecutor's Interlocutory Appeal of Decision on Judicial Notice, 16 June 2006 ("Karemera Decision of 
16 June 2006"), para. 22. There is no requirement pursuant to Ruic 94(A) of the )CTR Rules that a trial chamber search 
for such facts and make such rulings proprio motu. 
64 See Kuremau Decision of 16 June 2006, paras. 29, 31, 35. 
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Rwandan judiciary is not biased.M In these circumstances. the Duty Counsel has not demonstrated 

that the Referral Chamber failed to sufficiently consider the impact of the genocide on the Rwandan 

judiciary.
66 

Consequently. Duty Counsel has not shown that the Referral Chamber erred in finding 

that members of the Rwandan judiciary are impartial. 

IV. DISPOSITION 

27. For the foregoing reasons, the Appeals Chamber GRANTS the Prosecution's Motion to 

Strike and DISMISSES the appeal. 

Done ln English and French, the English ver_sion being authoritative. 

Done this 5th day of October 2012, 
At Arusha, 
Tanzania 

Judge Theodor Meron 
Presiding 

[Seal of the Mechanism] 

0
·' See Impugned Decision. para. 44. See also Impugned Decision, paras, 50, 51. 

66 
Moreover, the Referral Chamber's conclusion, retlects the po~itinn that the "personal convictions and opinions of 

judges are not in themselves a basis for inferring a Jack uf impaitiality". Pm.rec111or v. Zejnil Dela/fr' et al., Ca.~c No. IT-
96-21-A, Ju<lgemenl, 20 February 2001. para. 699. 
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