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CONC1JRRING OPINION 

By t he i:onorable I~. Justice Delfin Jaranilla 
Jv:ember from the Rep11blic of the Phli nnines 

We of the lliajori ty J::ave written our decision in which 

I concur, but t her e b eing several points which, in my humble 

judgment, need furtter discussion and elucidati on, I am 

constrained to write this concurring opinion . 

CONSPIRACY UNDER TEE CEA.B.TE11. 

We held. in cur ouinion that a "common plan or conspiracy 

is stated t :1 b e a crime" only in Crimes against Peace and 

11has no application to Ccnventional War Crimes and Crimes 

against :iumani ty. 11 

The pertinent .Article 5 of the Charter provides as follcws: 

"~-8TJ_Cl,E 5 . Jurisdicti on Over Persons and Offenses . 
The Tribunal shall have the power to try and punish Far 
Eastern war criminals who as individuals er a s members 
c,f c.rganizations are charged wi tr: offer.sea w~.icr-. include 
Crimes against Peace. The following ac-t;s, or an:,· of 
them, 3r e crimes coming within the jurisdjction of the 
~ri bun:i.l for which there shall be indi viducjJ responsi­
bility: 

11a. CrimeLagai_nsU~ac.~: Uamely, the planning, 
urepar ation, initiation or wagi ng ~:· a dccla.,..ed er 
undeclared war of aggression, or a war in ·:iolation cf 
international law, treaties, agreemetts or a ssur ances , 
or participation in a common plar:. e r cons~oiracy for the 
accomplishment of any of the foregoing; 

11b . CQ,nventional Wa,r_Q_rimes : Namely , violati ons 
of the l aws or custarr:s of war; 

11c. Crime sa~in& t Hum..Q.n:i. tx: ·Tamely , n:urd er , 

E'xterrr.inati:-m, cnsl a'Temer.t , de·,1orti:,tion, and other in­
humanE acts committed before oi during th~ war, er 
persecuticns on political or r acial grounds in executicr. 



~for in connection with anY c r ime wi th.in the iu1:_i..§.­
dicti("ln of the Tribunal, whether or not in violati on 
of the domestic law of the ccuntry whcrP perpetrated. 
Leaders, organizers, instigators, and acco~plices 
participating in t he formulation e r axecution of a 
common plan or conspi r t~_cy to commit any of the for e­
going crimes are resnonsible f or all ac ts performed 
by any person in exo~tion of such plan . 11 -

In the first Place , under the Charter, comm0n plan or 

conspi r acy is not mentioned a s a crime in itself; as the judg­

ment correctly holds , "the Charter names five se~arate crimes. 

These are planning, p r epar~tion, initiation and waging aggr es­

sive war or a war in violaticn of i nternational law, treaties, 

agreements er as sur ances; to t hese four is added the further 

crime of parti cipation in a common plan er conspiracy for the 

accomplishment of any of the foregoing." Mere specifically, 

the l as t offense may, f or the sake of clearness, be divided 

into two ki nds of partici:9ati on; to wit , uarticipation in the 

common plan , and uarticipation in the consniracy. 

In t heBe six off enses, t he common -clan or conspiracy is 

not named an a crime agai nst peace. Al though it may be con­

tended that if to --oar ticipat e in a common plan or conspiracy 

is a crime , then the plan or conspir2cy itself must also be 

a crime, a conviction for the plan or conspiracy itself , 

strictly srwaking, cannot , therefor e , be had under the ter .:ns 

of the Charter . Pur suant t o said .Article 5 of the Charter, 

conspir ecy :;_ s not a crim0 any mere than a cr-mmon plan is. 

They are l')nJ.y a means for the commission of the crime. The 

offense is par ticipation in either. The existence of both is 

no t essent i al . There mi ght have been a partial or no con­

spiracy at all ; still an accused IDaY be guil ty of any of the 
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crimes agair.st ,)eec e by :oarticin? t ion only in a common T)lan . 

Now the gr ound.s of t he majority OT)inion arc t ha t t he nr o­

vi si on in sub-'?a ragr aT)h ( c) of t h0 e bo,e-qunt od .Art icl e 5 of 

the Chart er; t o wit, 11Leaders, org;:miz e> r s , instiga t ors, a r,d 

accom:olices Darti ci:oating in tte f or mulpti on or ex ecu ti c n of 

a c ommon 1)l a n or cons:oire.cy t o cnmmi t any of the f or eg0 ing 

c rimes a.r e ::-e sDonsibl e f e r a ll acts :,)orfor r:ied by any N'rson 

in ex0cutio:1 r, f such ".ilRn 11 r el a t e s exclusively t o sub-·,)aragr a1)h 

( a ), Crimes a 6a ins t Peac e , 11as t his is t he only c a t eg0ry in 

which a c ommon , lan or cons¥)iracy is sta t ed t o b e a crime " pnd 

11has no e,nlica tion t o Conventi onal War Crime s and Crimes 

against ~urnsnity as cons0ira cie s t o com~it such crimes a r e not 

made cri:ninal by t he Charte r of the Tri bunel. 11 In nt her wor d s, 

t he ·)r r,vi si cn in qu e s t i on is held t o r elate only t o the Crime s 

against Peace becaus e :-iartici~ati c n in a cor,;r.in n n l an or con-

s .. >ira cy a s an off ense is □enti rmed only in Cri oes a gainst 

Peace and i s allegedly ne t mentioned in Conventi onel 1\'er Cri ::ie s 

and in Cri~es ageinst iiu mani t y . 

The n:c-i nic:n s eer:i s t 0 be b psed a t least r:ertly un0n the 

f ac t tha t the n r o s ecuti on did not challen ge t his view. But it 

shou ld no t be overl ook ed t ha t the Tribunal, t he nr osecuti on end 

t h e d efen s e c ennot agr ee t c di sre~ar d nr infringe clep.r and 

mandat or y ~)r nvi si o ns of the Charter. 

This .rrticle of the Charter is a f undaoental one . U·)on 

its correc '; inte r ·)r e t ,, tion de1)end fi ndi ngs by the Tribunal, 

which will no t only aff ect orit ally the liability of the d.0f end­

ants a t b a:~, but al so will -)ot ently inf l u 0nce futur e int Arna tio nal 
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relations e~d the course of world history. 

The ccnclusion arriTed at by the majc~ity secocs contrary 

both to tho letter and spirit of the said .Article 5 of the 

Charter , upon the f ollowine e;rounds: 

1. Violations of the laws or customs of war ( Conventional 

War Crimes: a r e , likewisc-, in a general sense, violntior,s of 

international law, and in violations of internetional law "a 

ccmmon plan or conspiracy" is a:o:olicabl e . 

2. r-~ the provi sion in question is t o be considered as 

relating t) "Crimes against P eace", of which it is not a uart , 

with more reason it should, as it does , relc>tc t r 11 Crimes 

against ~u:nani ty 11 , of wl:ich it is 1:1n integral part. 

3 . Such par tici,8 tion entaiis two r esuonsibilitios: 

C:1) r e s:oonsibility f o r direct uartici:r,,ation, and (b) resi:,on­

sibili t y" by indirrct pi;rtici:oatinn, for the acts of those who 

executed the ~lan. Tterefore, ~articiuants in tho Crim e s 

against PE ace are also resuonsi ble for the acts of those who 

executed the com.~on plan, although the ~ro,ision ther efor is 

not incluc.ed in sub- -oarae:r aph (a) . 

4 . ~:here is no sense in holding that ;zhile said l<'adcrs, 

organizorn, etc. mentioned under tl:e Crirr;os ag?ir.st :i~ani ty 

11re r es:9or,siblc for th8 acts -orrfo r mod by others in cxrr:utie;n 

of the c o1r..inon plan or cons:oiracy , thry should. not be held 

resucnsiblc for tho acts directly performed by thrmselves. 

:ael'..ce , th,:i pro,ision in the "Crime s ,N>;ainst Peace" , ccvering 

_participation as an offense, clearly D:P:olies also t o "Crimes 

agains t rbman.i ty 11 in the samo manner that the -orovi sion in t he 
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"Crimes against Humani ty 11 r egardi ng indirect participation, 

also applies to t he 11 Crime s agains t Peace. 11 

5 . I1; cert ainly was n0t the intention of the Charter to 

provide f oJ· :9e.rticipeti 0n in a c0mmon ulan or conspiracy as an 

off ense in the "Crimes against Peacc 11 , and 0mit the same pr o­

vision in "Conventi onal War Crimes" and 11Crime s against 

Humanity ". These last t wo crime s ar e as much the r esult of the 

wars of aggression Wpged by Japan, and in the wars of aggr ession 

there is liability fo r participation in a common plan or con­

spiracy. 

~- It should be noted t hat the pr ovision in question con­

t ains the qualification, 11To commit any of the f oregoing crimes". 

Now if this provision, as the maj ority holds, r efers exclusively 

t o the Cri~es against Peace , i t would tave been, and should be, 

in the f ollowing f or m: "To ccmmit any of the acts er offenses 

mentioned in sub-paragaph (a) 11 • Furthermore, sai d statement 

would have been included i n sub- paragraph (a) instead of in sub­

paragraph (c). On the contrary , it constitut es the last part of 

t he whole llrti cl e 5 , or would have constituted a seuar a t e para­

graph as :ln t he Nur emberg Charter, t hus, in either case, clearly 

r elating t o all the t hree major crimes ~receding which are Crimes 

a1;ainst Peace , Conventional War Crimes and Crimes against Humanity, 

as pr oved by the wor ds 11any cf the f oregoing crimes 11 • 

7. If this part cf sub-paragraph (c) is ambiguous or dcubt­

ful, its first part is conclusi ve. This part directly r elates 

t he Crimes against Humanity t o a common plan or conspiracy. 

Constituting the ve ry defini tion of Crimes against Humanity, it 
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defines their commission as 11in executi on of or in connecti on 

witb any crime within the jurisdicti on of t he Tribunal". This 

can only mean 11in exc cu tion of or in conr.ection with the plan­

ning, p reparation, initiation or waging of a wc r of aggression 

or a war in viclation of international law, treaties , agreements , 

or assurances ( sub-paragraph a) , or laws or customs of war ( sub­

paragraph 'b), or in execution of or in connection with a common 

ulan or c onspiracy for the accomplishment of any of the said 

crime s ( su·b-para gra:ohs ( a) and ( c)); for these are all crime s 

"within the Jurisdiction of the Tribunal 11 • In othE'r words, 

sub-naragraph (c) itself, in its very definiti on of Crime s against 

Humar,ity, cl early provides fer responsibility for murder and 

other inhumane acts committed in execution cf or in connection 

with a corrmon plan or consnira.Q,y. 

8. Thi s intention of t he Charter to provide for a common 

plan or ccnsuiracy no t only in Crimes against Peac e , but also 

in Convent.ional War Crimes and Crimes against Humanity, is in 

complete c:onsonance with the t erms of the Cairo Conference, 

Pc tsdam Declaration and Term of Surrender in which the Allied 

Powers ha·re clearly expressed their intention t o bring to 

justice the 11u:res:ponsi bl e 11 11~ _\d. ll ed miJ it ari sti c advi sers 11 

and J eadBJ:..a. of Japan wi:10 per mitted t he viol ati ons of laws or 

customs of wa r and the perpetrati on of crimes against humanity, 

and whom the allies have called "brutal enemies" and "war 

criminals". Cer tainly, these advisers and l eaders, "brutal 

enemies II and "war criminals II r eferred to by the Allied Powers 

are those of the d efendants in this case and possibly still 

others who, pursuant t o a c ommo n plan or consuiracy, f ormula ted 
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a~d di r ected the Japanese policies for an aggressive war. The 

Potsdam Declaration states t hat 11stcrn justice shall be met ed 

out t o all war criminals including those w::·.o hflve visited 

crueltieo upon our -or.isoners 11 • This 1.;ro•1ision clearly 

di~tinguist.es those who executed the cruelties and those who 

or dered or uermitted them. 

COUN~'S ON PLANN!NG, PREP.AR.ATI'.)N .AND INITIATI ON 
OF W.ARS OF AGGRESSION DIS_RE~~E12_ 

We have agreed t hat the Tribunal has jurisdiction only 

over the offenses set out in the Charter. This being the case, 

why should we abstain from considering the Counts on -olanning 

and -oreparation (Counts!:; to 17) and. the Counts on initiation 

(Counts 18 to 26) which are s-oecific0 lly set out in the Charter 

as separat~ crimes against peace? To do so is to o-verlook 

.Article 5 1)f the Charter which provides for such planning, 

preparation and initiation as scparete offenses. The Charter 

makes it a cleer duty of the Tribunal to pass judgment upon 

these offenses of planning, preparation and initiation. When 

the Charter provided that 11 t he following acts or any of t hem 

are crimes coming within the jurisdiction of the Tribunaltt and 

that "the Tribunal shall have the power to try and punish Far 

Eastern we.r criminals who "' * are charged Wi th 11 the said 

offenses, it means that the Tribunal shall try and punish t he 

defendants for the said offens es with which they ar e charged, 

as coverec. by the Char ter. 

The conclusion arrived at by the majority implies that all 
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the defendants guilty of conspiracy in tLe waging of a war of 

aggression. are necessarily also guilty of -olannin~, :nre:_uaring 

and initiating it. This is correct if all said defendants 

-olanned, ~repered, initiated pnd waged it. It is incorrect, 

howeYer, if there are defendants guilty only of planning f'.nd 

preparation 8nd/or initiation. Shall the Tribunal therefore 

abstain from finding a defendant guilty, if he is, of plenning 

and :ore~aration only because he is not guilty of waging wer? 

Furthermore, a defendant who had :oartici:oated in the planning and 

preparation for war might haYe ini tiatod it also or only wagE.>d 

it. Initiation and waging do not mean the samf'- thing. Waging 

may, but d.oos not necessarily, include initiation and initiation 

may be wa&ing but is much more limited t~an tLe waging. Besides , 

ini tia tior.., likf' waging, does not necessarily in.,,.ol V C' planning 

and pr eparation f or war, for a defendant might ha'Tc tpker. part 

only in tJ::.e actual initiation or waging of the war but not in 

the pre'licus -olanning and -or e:oar etion rnRde for th2t puruose by 

some of tr.e cons-oirptors. 

The 11lanning and 'Jrenaretion defined in the Charter ar e, 

as intended by suc-·)aragrai)h ( a.) of .Article 5 in enumerating the 

'Various crimes against peece, not those necessarily invol ref. 

in or go l'.and in hand with the actual waging. They are :orin­

cipally the planning and preuaration ')rcviously unde_rtakcn urior 

to the waging, and constitute sc~arate offenses from that of the 

actual WaF-jng. 2ence , those of the defendants wto may be guilty 

of the wa~1ng of the war would not ~e guilty, in the same dGgrer , 

of plannin.g and :)r e'Jaration ·'.>rior to and during the waging. 
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Some may be guilty of both, others maY be guilty only of ~lan­

ning and :9::-eparation before or during the wc\ging of the war. 

These differences in the degree of responsibility necess2rily 

require a $e..,arate finding u~on the Counts of ~lanning, vr e­

:oaration and initiation as distinguished from waging. 

It ca~not t her efore be r econciled how the conclusion r eeched 

can be correct, unless it intends thet all those who waged the 

war, wi t ho·J.t exceution and in the seme degree, also :olanned it, 

:ureDar ed f or it, initieted and waged it. Clearly t his is not 

so, for we find t hat ~'not all the cons1)irators are -oarti cs to it 

at the begLnning, and some of those-who wer e ~arti es to it had 

_gee sod to 'be acti Ye in its execution before t he end. 11 

COUl~TS ON MURDER ,.\ND O'E~3R ATROCITIES 

Whil e r ej ecting a common ~l an or cons~iracy in murder, and 

thPr ofore ii sregarding the corrcs1)onding Counts 39 t o 52 ( cxce-Pt 

44) , the Tribunal , r eal izing ei ther its im-,)ortance or its r 0.lation 

t o murder , holds that murder is involved in t he war of aggression. 

Thes e conclusions - t hat cons0)irecy is not a:rmlicable t o murder 

and that murder is involved in the war of agr,r ession - ar e incon­

sistent. If murder is involved in the war of aggression, and t her e 

being, in the war of aggression, :)l anning or cons-riirecy, t hen 

necessarily ther e was also "?lanning or cons')iracy in the murdflr . 

It is hard to understand how one who consnired t o wage a war did 

not al so consnire t o commi t murder which, as h~ld , was involved 

in the -ol an or consni r acy t o wage thcit wa.r . 

But the crime of murder contemulatcd in the Chart er is 
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clearly noG th~t ordinerily involved in a war, for if that is 

the case, ·11hat was then the need for the Charter to define 

murder and the otner Crimes against ;:u~anity as ~~uaretc 

offenses coming within the jurisdiction of the Tribunal? This 

can only mean that the Crimes against iiumani ty, as thus defined, 

are distinct crimes under the jurisdiction of the Tribunal, 

aw1rt frooc. the killings ordinarily invol ved in a wer, cmd u1on 

wt>.ich, as charged in the Indictment, the Tri"bunel is directed 

under the Charter to 1)ess judgment. 

The riosi tion taken on this ·.)oint has the effect of nulli­

fying thi fl very im.,,ortant ·,)rovi si on of the C~rter and, together 

with it, the resolute intention of the .Allied Powers, which h2ve 

cree.ted this Tribunal, to bring to justice t he "brutal enemies " 

and the "uar criminals11 not only for their wars of aggression, 

but also :'or their shocking 11 Crimes against Humanity. 11 

The •)nin1on further holds that if the war was l aw-ful , then 

the charga of murder will necessarily fall, for a lawful war does 

not involve unlawful killings~ T~t a:o:')ears t o be a very danger­

ous ·0r ono·.mcement. The leaders of a nr=iti on who wage a 1?.wful WE1r 

maY then, with im·ouni ty, com!lli t, or :c,ermi t to be commi tted, murder 

and other crimes against humani ty ~twill and without any discriQi­

na tion. I cannot subscribe t o such a theory which will shock 

mankind everywher e and e t any time. It should oe clear th8t a 

l awful wer cannot justify the commission of crimes and etr oci ti es, 

such as those contcmulated in the ChArter and ur oved in t his 

c?se , which, uer T)etrc1 t ed in cold blood ?nd with so much lust e.nd 

hatred, wer e enti r ely and definitely outside the necessity of 

warfar e , l awful or unlawful. 
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CONSPIRACY W!TE GERlvt~IT .AJ."ID IT.ALY 

Our c·.,inion holds 11 that al though so:r.e of the consl)irRtors 

cleerly desired t he achievement of these ~rendiose objects , 

nevertheless there is not sufficient e7idence t o justify a find­

ing that the cons?)iracy charged in Count 5 has been ·,roved. 11 

On the ot}\er hand, we he:ve also held that 11the cons";ir;,tors 

brought e."bou t J a:oan 1 s alliance with Germany and l taly, whose 

nolicies were as aggressive a s their own, and whose suc.l~Jort 

they d.esi r ed both in the di YJlOmetic and rnili tary fields. 11 

Parenthettcally, it should be obs erved that the Tri·0arti te Pact 

bet.,...een J a0,!,m, Germany and I tply contem·,lP.ted coo">)eration also 

in the ·)o:.i tical Rnd economic fields. 

Our :La tter holding is am~)ly sun-,orted by the e,idence and 

it is the:::-efore not correct to find that the cons""'iracy char ged 

in Count 15 has not been l)l•oved. 

Count 5 , it should be noted, docs not charge joint actual 

waging of the war by Ja~an, Germany end Italy. It only char ges 

a commo n ·,)lan or cons0)iracy between Jauan, on the one nand, and 

Germany and Italy, on the other, the object of which was t o 

secu re the "domination of the whole world ea0h heivint.>: s1,ecial 

domination in its own s·)here * * and f or that -nur,,osc" to 

'mutually assist one another to wage ** wars of a~gression 

against any country whict. might o·jDOSe that pur})Ose, and 

parti cularly against the United States of America, the British 

Commonwe1=:l t h of Nations, the Re,)ublic of· France, the Kingdom of 

the Netherlands, the Re:oublic of China, the Re~ublic of Por tuge.1 , 

the Kingd.om of Thailand, the C0mmonweal th of tte Phili·o~,inE'·s, 
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and the Udon of So~iet S("lciali st Re...,ublics . 11 

:iow i,hPre c an be no ques tion that, as we h8ve held , JaTJan 

and its l eaders 11b r ought about Ja-.:ian 1 s alliance Wi th Ge r many 

and Itc1ly 11 , for the s aid ~)ur ryos es. The 7ery Triuartite Pact 

beh:een J,1:,:>an, Ger many and Italy c>nd the r elati ons be tween them 

thereaft,e:7, a s thoroughly discussed in our judgment , conclusi•-ely 

ur ove t hi :, cons:oiracy. The who l e world knows and tho evidence 

i s overw:i-:,ilming i;het Ja-)an, Lre r many and Italy ent er ed into said 

allience :Ln or der t o enabl e thc:,m , with their c0mbined ,ower and 

r esources , to e s tablish thei r r e sYJecti -e s~heres, Germeny end 

Italy in :IDuro'l'.le and Africa, end J a·:)an in the Far East . This 

alliance ·t1as ent e r ed into when Ger□any end I tal y wer e already 

engaged in their wars cf aggression. The e-idence r.as c l early 

establis~ed that Germany and Italy, during the ~ar, helped Ja~en 

a t least by r e straining t he !~lied Powers in t he Pacific; end 

that J1:()an , bcf 0rc and during the Pacific War, sir.1ilarly hcl~Pd 

Ger many and Italy at lees t by r r streining the .Ulied I'ov:ers in 

t he Western Sl)here. The fact that the ·,,ar tic s t o thi s alliance 

were unatle , beyond t he li~its of their resources, to assist 

each other in a mor e effective manner cannot al tPr the existence 

and ,alidi ty of their cor..1..~on ·.:ilan and cons~)i r acy and the "?1:r-­

!)Oses they s ought t o acd eve rmrsuant t her e t o , whicr:. is c,11 tnat 

is allegE·d in Count 5 . 
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CJ3J"ECTICH TO THE TRIE1.TN.AL 

It hcis be.:m argued that thc- mo□be:rs 0f this Tribunal, 

being re,n·escntati Yes of the Yictori (')us neti rins which defeated 

Ja~:ian, cannot ad.minister justice and that the accused are 

denied a fair end. im·,)artiel trial. As y,reviously stated herein, 

t:1e P(')tsdpm DeclBretion end the Instrument of Surrend('r "'.lr oT."idcd. 

f e r this trial. 

The Su·)r eLrn Cor.1.11ander f or the .Allied Powers is duly author­

ized by the Instrument l')f Surrender t C' cr0ate and e-nnint a 

tri bunal for the trial r,f t he war crir:iinal sus,,ects, and that 

was exact:.y what has been i m')l cr.JGnted by the Sunrem e C0m.m gnder 

in creating the Tribunal. Ifot only tr.at, he established an 

Inter:nati one.l Military Tribunal cor.mosed. of eleven □e::ibcrs from 

eleven di::ferent .Alli ed nations, carefully cho sen as to their 

ciue.lifica.-~i ons, fairness Elnd i~:n2rti:>li ty. He c0uld ha.,.." created 

only a military c 0mr.1i ssion c o:,m0sed of offi cors bel0nging t 0 

one netio:1, Neither the Pn tsdam Declarati on no r the Instrunent 

of Surrender contains any kind of lir:iitati on on the n ower of 

the vi.ctr·rious nati ons t 0 create a C"mnetent and ir.na rtial 

tribunal that will try the accused, or rin thP nower of the 

Su·oreme C mmandor to ir.nlernen t the carrying nn t of the -our-noses 

of the P0tsdam Declaration and the ')ro,isior.s 0f the Instrw:ient 

of Surreniier. On tho cCintrary, the surrender was unconditional 

with the <'Xce-oti r, n of what r ofers t o the R-:1·.:ierc r. 

Jau~-~'l , ha':ing surrendered unconditionally c1nd ex ecuted. t he 

Instrument of Surrender, -or () -.:-iding f n. r the trial 0f all war 

cri~inal s and f o r the ir:r)lementation 0f wr.ate~er ~ay be necessary 
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to carry rm 1; such trial, cannct now validly object to what 

has been performed in accl'."rdance t herewith; Japan has nc 

right whatsoever tc repudiate what she has solemnly entered 

intl"I and unclertaken by means of such an important and historic 

instrument. 

Even w.L thout such Instrument, noted writers and authcrs of 

internationsl law are agreed that a vict~r r.ation r:.as tte :pcwer 

and the right tc apprehend, try and punish war criminals of the 

defeated state. .) ... "l army which captures a war crin:inal wr,o has 

violated the rul es c-,f war has the full -cower and right to 

prosecute and try the offender whetter he is an enemy subject 

or not. Thus an army commander in the field creetes a trial 

c ourt or ccmn:ission f0r the said purpc8e, anpoints the members 

or judges thereof and the prosecutors from ~qng__~l_s_Q.\'!.~ 

officers wr,o have fought with the enemy, and executes their 

judgment. The victorious army in the field does not ap-ocint 

an enemy member to sit in its tribunal (Ir military commission 

to try war criminals, and there is no such requirement anywhere 

either in nati◊nal or international law. 

The noted writer on international law, Oppenheim, states: 

11'rhe right cf the belligerent to punish during the 
war, such war criminals as fall in his hands is a 
well--recognized principle cf international law. It is 
a ri ght of wr,icn he may effectively avail himself 
after he has occupied all or part of the enemy ter­
rit•ry and is thus in a position to s eize as a con­
dition of the armistice , i mp0se on the authorities 
of the defeated state t~e duty to hand /"\Ver persons 
charged with having committed war crimes , r egard-
less of whether suer: uersons ere present in the terri­
tory actually occuui ed by him or in the territory which 
at the successful end of hostilities, he is in the 
uosition to occuuy. For in both cases the accused are in 
eff~ct in his power . .And, althvugh normally t he treaty of 



said: 

:9eace brings to an end tne right to J)r o secute war crimi­
nals, no rule of internati onal law 1)r even ts the victori0us 
belligerent from i mDo sing u~on the defeated state the 
duty, .as one of the 1,r ovisions of the ar;nistice or of 
the .::>eace treaty., to s~rrender f or trial ')ersons accused 
of We,.r crimes. 11 

Another er.iir..ent wri tcr e:inressed identical views when he 

"A belligerent, besides having the rights over his 
enem~, which flow directly fror.1 the right t o attack, 
possesses al s o the right of punishing persons who have 
violated the rules of war, if they afterward fall into 
his hands -* * 

11To the exercise of the first of the abo"7e-mentioned 
rights, no objection can be felt s c l ong as the belliger­
ent confines hioself t o uunishing breaches of universally 
r ocognized laws. 11 (Hall on Internati0nal Law, p . 4!35). 

A kindred view was enunciated by Garner: 

"The -:,rinci-ole that the individual s0ldier who 
e0rn.rni ts acts in vi0l11tion of the laws r- f war when these 
acts are at the S&ue time offenses against the general 
cri rrinal law, should be liAble t o trial and :rmni shr:ient , 
not only by the courts of the injured adversary, in 
case• he falls in to the hands nf the au thori ti es thereof, 
has long been r.iaintAinPd * * ." 

The Suureme Commander for the Allied Powers could ha~e 

followed this same pr ocedure, bu-t in nrder to afford th0 to·•'.) 

A war crioinal suspects of J a:oan the greatest measure of a 

fair and im·,)ar tial tril'll., he created, ni,t a rine-nati on military 

corn:ii ssion, but an eleven- natinn International Tribunal, 

ap:9ointei q_ualified and im1)artial members from their res1)ecti ve 

nations , and pr ovided the Tribunal with a charter that has 

~ssure.Q._ !;he a1Yolicat~on of democratic practices and guarantees 

as en.joyed by the foremost nations of the world. Can it be 

Yalidly contended that this Tribunal , thus com1)0scd of highly 

qualifird men and cre~ted_mu:suant to an agreement among the 
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.Allied pnwers ard .. to Japan1 s accentance, has less power o r is 

less inde-oendent and i□nertial than a one-nation r.iili tary 

commission or a l one ar oy comm2nder t o try and punish the said 

war crimtnal sus:nects ::oursuant t o the said agreement and Jauan 1 s 

acceptanc:e? Certainly what r:ne nation can, in accordance with 

internati.onal law, do in said cases, a number of nati ons acting 

under a c:ommon agreel:lent can likewise do with □ore reas0n. The 

fairness and in~artiality of the members of the Tribunal are 

proven br the fact that the Tribunal has absnlved the defendants 

of vari01.:.s charges and have differed on certain issues, and by 

the further fact that a r.iem·oer h2s rendered an opinion of 

acquittal alth~ugh he bel 0ngs to ~ne of the vict0ri ous nations. 

Having taken this :_oo si tion, t he distinguished r:ienber fror:1 India 

who has c.i scu ssed, ar~ed and deli'berated this case with his 

brethr en in t he Tribunal, has f ound no fault with their □oral 

integrity, :i,.ndei:;endence cf character and rectitude c1f jud~ent 

in the discharge of t hei r functi ons , and has therefore voted t o 

overrule the defense challenge t '"1 the fairness and ir.;~)artiali ty 

cf t he Tribunal . 

Professor Eans Kelsen of the Uni ' ' ersi ty of California 

suy.)1)orts this view in p ninting out what kind of Tri 'ounal should 

try war criminals. He says : 

11 As to the q_uestion - what kind of tribunal shell 
be a:uthorized t o try war criminals, national r,r inter­
national , the re can 'be little clr.u'b t that .SA internati~ 
.c.ru.u:.t. is ~uch more fitted f or this task than a na tional, 
civil, or military cc.urt. Only a court established by an 
inte rnational tre&ty, t o which not c nly the Victori ous 
but al s o the vanquished stat es are c0ntracting ~arti es , 
will not meet with certain difficulties which a national 
c<mrt is confronted with * *. 11 

In fact, if any critici s r.i sh0uld be made at all against 

• 
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this TrH,unal, it is 0.nly that the Tribunal has acted with 

s o much 1. eni'ency in favor of the accused. and has afforded 

them, through t heir c ounsel, all the o:i;n()rtuni ty t o present 

any and all 9er tinent defenses that they had, thus nrotracting 

the trial. Both the -or0secution and the defenee !18Ve been 

treated Eiqually and afforded eq_ual rights and "Dri vileges. 

Furthermore, victorinus stat es have the right to try 

war crimir.als nending the signing of the ueace treaty, such 

as in the preser..t case. Even granting that such a treaty 

has already beer.. exeou ted, unless otherwise 1)r o'7ided, it will 

not in ar.y way be an im-oedinent to the carrying nut of the 

Potsdao Declaration or the Instru□ent of Surrender, which do 

no t im:ocrne any li::1i tati on or conditi on whatever under which 

the trial of tile su:9:oo sed war crininal s can or should be carried 

out. No u rovision of any kind in international law which w~uld 

ir.mede the trial of crininal susuects as here has been cited. 

Tr:"'E Jv,_lv(IM 11NULLUM CRii-1:EN, SINE L3GE. 

HULL'. POEli A SI NE LEGE 11 

.Arguments ha're ·oeen adduced to the ef:ect t!tat the Charter 

of this ~:ribunal defined war crimes and c entains p r ovi sions :or 

the tri~. ef war criminals, wtich cannot be held r e troactive. 

Ci ting the maxim of nul)um crimen sine l ege , nulla....r9_~ 

l ege , it is claimed that t::10 of:enders cannot b0 fairly uunis:ted 

for an aet wt.ich at the time of its oommission was not an off ens f' 

and that the same 0ffender must have t.ad advanced no tic e thet 

the act was a crime and that a pen.alty was att~chcci to it. It 

is true that as a general principle of law a n.ew enactmf'nt maY 
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not apply to previ~us acts already committed. because it may 

then be considered as ex post facto law. I believe t~at this 

cannot be well sustained in this case because we are not deal­

ing with national laws of a country or a national violator of 

its laws, but we are concerned with international law and the 

violators of the same as the authors of international r,rimes. 

Assuming the lack of dcmestic legislation or any ether 

legislation on the subject, it does r.ot follow that an inter­

national co~rt cannot justifi&bly punish acts universally 

accepted as contrary to t he law of nations . I am quite certain 

that this International Military Tribunal, created as an inter­

national court by the Allied Pc,wers, mctY legally try and punish 

individuals who have violated the laws and customs of war which 

laws and cuGtoms of war are considered as part of the law of 

nations. T!1ere is no denying that this war is the most hide:ius, 

hateful and destructi ,,e wherein such untold atrocities have been 

perpetrated and committed. Shall we cverlock end let calmly 

the international criminal acts go unnoticed and unnunished? 

The offenders of international law are citizens of the world 

and as such are su'bject t o internat i onal law whether or not 

that law has been made part of the law cf the land. 

I quite agree with Professor Jorge J.mericano who, in his 

work, 11New Foundation of International Law 11 , sustains that this 

maxim is not apnlicable to intern~tional law: 

"'Ihe rule that t herf> is no crime without a nri or 
law defir.:i.ng it, and the rule that tr.er e is no penalty 
wi thcu.t prior l egal comrnina ticn, aro not apnlice.ble to 
interr..ational law. 

"Such -principles cannot h-,ld, because the basis of 

• 
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the ca·;egory erime is different from that of the c a t e­
gory har mful act in international law, and becaus e 
only in t he individual spher e is there any r estriction 
on t he tools with which crime is per petrated and on the 
:possib:L lities of violating the rights of o t hers. 

11I n international law the possi bili ti es be come 
gr eate~ and greater a s t e chnical ur ocesses ar e uerfected, 
.Apart ::rom suecific agr eements as· to the fundam.ental 
r ights of man , which international law sets out t o 
secure, the permanence of the international community 
dependa on such variable standards that t he corre spond­
ing acts of violation cannot be pr edet ermined. 11 

( pp . 3!3-9). 

•:,. On thi 3 point, it should be perti nent t o remember that 

l ong befor e the war the act s of Japan and her leaders had been 

the subject of strong r epeat ed p r ot0sts and wa rnings on t he 

part of th0 Allied Powers. Even during t he war , t he Alli ed 

Powers continued t o make such p r o t ests Bnd warnings . Japan 

and her l eaders werr perf ectly c onscious t hat they were 

embarking on a war of con~uest and of hate, in defiant vio­

lation of her commitments and of international law, and in 

t:b..e words of Secr etar y Hull, 11of moral pr inciples and l egal 

principles and gener ally accepted axioms of friendly and 

profi ta"bJ e gener al inter national intercourse . 11 They knew 

that in case of t hei r defeBt, they would be brought to justice 

for their crimes. The .Allied Powers had made their position 

clear . Ja:c•an and her l eaders acce:pted their terms. The 

def ense of ex post f acto law is, in this case , unsustRinable. 

ON DIDI VIDUAL RES-?ONSIEILI TY 

The principle of individual r esponsibility is r ecognized 

in our C.:1arter , which provides that: 
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"Juticl e .6_. Responsibility of Accui;e.9:.. Neithel' 
t he official position, at any time, of an accus ed, 
nor t he f eet t hat an accused acted pursuant tt"l the 
order of his government or of a superior shall, of 
itself , be sufficient t o free such accus ei from re­
sponsibility f er any crime with which he is charged, 
but such circumstances mas be considered in mi tiga­
tion cf punishment if t he Tribunal detei-mines t hat 
j u sti ce s o r equi r es. 11 

The t t .eory therefore that the state shoul d ):le held H ?1'le, 

instead of the individual, is contrary to the abo•re l'.>rovioi o:1 

of the Char ter. The i~ea that a s t a te or a c or r~r pti on c ommits 

crimes may now be consider ed a s fiction. The acc11sed cannot-

shield t heir.selves in superi or orders c•r in the faet tha t their 

acts were c.cts of a state, Neither can the accused of lowel' 

r anks pr o t ect themselves against the liability by crder of 

t heir superiors, alleged as act s of sta te. ]'r ankly speaking, 

crimes ar e always committed. b;r :c,erscns, whe tl:er the act b e 

t hat of thE sta te. 

It is true t hat i nternational l;;iw de;,l s with 8 lld obliie;ates 

the f amily of nations, hut t her e ar~ instances in wtich it is 

very ap~ar ent that the sub ject matter is br. th r eAs0nabl e and 

necessary t n effecti~e enf ~rcement and that individual pel'sons 

shoul d ur.ifr rmly be held acc , unt able fc" r ·.ri olations. Such 

action will ur event pe0pl es frr.m t ,;1lcing advantage both in 

victc ry and defe~t f r r t he r eason the t they may feel cer tain 

of ultimate victor y and they will comrr.it unrestrained a troci­

ties if these would be c0nsider ed unnunishable; or when d ef ~at 

impends, they ma_y ar.ticipa t e immunity and will commit un­

bridl ed atrocities en t he t heor y tha t internati onal law ha s 

not p r e~i ously made them punishabl e. 

With r ef er ence t 0 indi vi dual r e sponsibility, Prof essor 
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Philip C. Jessup, in his b cok entitl ed 11A Modern Lnw of 

Nations" (1948) , a lthough he s eems t o indicate that there 

is no settled law on ~ersnnsl and individual responsibility, 

state s that there is a general acceutence that intern~tionel 

law dir" ctly epulies t,:; individuals as WPll e s t o sta tes: 

"Ther e is a crmsid"'r eble li t ereture 0n the 
~uesti0n whether this fundaJD ontal basis " f t he 
trpdi ti onel l aw as a law b Ptween sta t "'S only, is 
juridi~ally and philos ophically S"und. It is 
fr r ~uc:itly ~sscrtcd thet the urinciple is no t 
pn abs11lute c:ie , sinc C" it r-dn:its , f cxccpti r ns, 
notably in t he case 0f uirecy, wher e the pirPt C" 
is s=-i •i t c be i.1r:- stis l::umeni gcncris , punishable 
by a:1y ste t e t:1et ep~r Phends him. The trials of 
wer cr:i.minals h0ve clici t cd l0E-rnod di scussi ons 
f!l " ng ·l;ho s 0m.:- lines. It is nr, t int0nded h.-r c 
t o c r- n-';inuc such debates C" nccrning the exist­
ing lew. It is r 0th::-r thr -our-o~s e t n t oke e s a 
~ r th<'sis ~he ""CnC'r el ecc0-o➔·,,nce of thE' th0sis 
t he t intPrn,,ti cnel l <>w d r,0s <>-Ou: v dirGct:\:x_ ~ 
the individual, th?t it do r s or C<>n bind him rs 
well en st f' t e n dirc•ctly ;,nd in thr light of t hf' t 
hyp0 th<~ sis t o r0-cx ,:nin0 th" E"Xisting lpw c1s it 
has dc"cloped. t h r cugi1 the c er.tu ri e G t ~ s r,:, wh,,t 
changen, wh,,t modific ,.. ti , ns wr uld n0rd t o b e 
medo t c fit the l aw t ' t h, n i'W b,-,si s ~, •( :P:O• 9, 10) , 

On thiB p oint Dr. J C'ssu:o stc"t0s further: 

11 :>: x The- n " t r rsul t r,f tho wpr tripls, h0w­
rvc:-r, p?rticularly in the light of the discussi r ns 
ettendjng them, must l c?d t r tto c~nclusi r n th,,t 
the- waging of .qggressiv0 w<" r is c onsidC'r ed nn 
intcrn;;,ti 0nel crimf' r 0gprd.l0ss of \\'heth<'r the 
pnthrnp omorpcic ficti 0n of thr st~te or t hC' fl rsh­
end-bl·rd cabinot or militf'ry 0ffic r r is hrld 
lieble t o punishment. Und<'r the trpdi tion~l lpw 
the full acceptance of the illegality r f W?r woul d 
heVE' l Ed t o thC' cMclua.ion t hf t t he- ste t c which 
weged war would. b e guil'4" of c>n illcgel "'ct; und0r 
the current d cvclc-omcnt lt is the individuel whc 
is held t o hpvc c r ~itted en inte rnpti on,11~~ 
crimincl ect. The tradi ti" nal system would h{iv€l 
-out the burden 0.n t he stet e t u r rs tr .,,in t he ~ 
viduel, whor ,~ps the :orcccd<mt rf th<' Weir triels 
suggests thp t pr r ssurr in th,~ f 0r m r: f f 0flr 0f 
punishm0nt wculd b . put r n in0.i vidu?ls t r, r Pstr?in 
th<" stPt<' . .As int r-rnetic n::-1 0r 1;1"'r.izflti on de,0lr-o s 
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and is :_oerf cct c-d, it mey be nssu.med t het collPctive 
f orce Will b e used in case of n ec essity t 0 r estrAin 
st.p t cs ,)r o ther gr0ups in edv2nce, but tha t punish­
ment pftcr t he event will be Visited on i ruli ~duals 
end ne t on the gr nup 11 ( :_op. 160-2). 

The United Sta t es Su~reme Court, in t ho r Pcent c~se of 

Ex f erte Q.u.irin (1942 , 317 U.S. 1), r GitPreted this individuel 

liability in the conduct of WRrs in the s e emuh.qtic t Prms: 

11?r0m tne v0r y- b 0gi.nning of its his t ory t his 
Gour t h.g,. ?~roL.f'd t he l ew of war P S including thPt 
p ert. of ul.e l aw of n: -~ ·_r, ns ~1~1.:.ch m·_Q..§...G_rj._b c s_J r :r 1;.llc: 
.co;,,_o. i ct ,· f _ war_~, i;r.r s: ~ i 1; s .... _::·!' t 3 , nd du ti 0s of 
enemy nati ons a§.. J(CL c· !J , :h·.:,'/ :.:-=C:.;i. ····.c;.ucl._s_. 11 

considered e s , pr cc cd. r->nt. The Uni t cd Nrti 0ns, howr->vcr, hfls 

ne t only so c ,1n::;idrrr d it, but hps plso S'<.l:Jv l 0m;,ntr d t hP p r o­

Vi si0ns of thr ifor f'~b (';r g C:-.2. r t cr , p s stpt,d. by Dr . J c ssuu: 

11\Vi th r r succi; t ~ thf' c entr"'l u1•0bl 0m 0f wa r 
itsc:.f , th0 Unj .,,,d Npti c;ns h,--.s l'llr,;-d.y t,.,kPn en 
i mo01•t.qnt step t r supulc:::icnt ti:-..0 ur c visi r.ns of 
the Chart0r . Cm Dcc.r-r.'!b0r 13, 1~46 , the Gpn0r a l 
Ass er:ibly u.nani.:nr' usly pclc1:_ot0d p r 0s ol u ti 0n in which 
it eff irmc:d 1 the :_ori nci "9lr->s of intc·rnc9ti0nal l ,3w 
r ec r, gni zed by the Chert e r c f t ne Nurember g TribunPl 
and the judgment of the Tribunpl . 1 

11The Gencr e l Asse:nbly t 0ok n0 t c of t h0 f,=,ct 
that 1 s imiler ~rincip l r s heve been edn~ted in t he 
Charter of the I n ternaticMl 1,iili t ,3ry Tribunal 
f r r t he tric9l of the ma j or war crimin11ls in the 
Fa r Eest x x 1 11 ( :_op. 160-2) . 

We cannot ovcrl0ok t he decision in t hP- Nur~□bPrg cps e 

which oay now be consider ed as a :_or ecede~t. But gr 11nting f r r 

t he BAke of argument tta t it is n0 t, it should be unQucsti0n­

ebly clcp r t hat P pre c edent in accor d8nce with lew 2nd. justice 

is l aid. dr 'tin where t!1cr e ..::xi s ts none . ''The at t a inscnt J f 
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.justice is the fun<i?mental a i I:J of the c ourts; in the absence 

r f stetutor ,r inhibi ti rm, they ::iay take such stPps , r egarding 

metters ur, :9erly b Pf c r c then , cis will p r or:10 t e the Ad.mi nistrAticn 

of justice , end in 0x ercising jurisdicti ~n they should n 0 t uer­

mit irrf' l ev1mt pnd i r:ime t r ri?.l ne tt0rs t o " bstruct, del ey, (' r 

defecit its Hd.minisi;r;:,ti <m 11 (21 C.J.S., SPc . 89, p . 139). 

Ci ting Chief Justice Str-n e a s p 0inting nut t ha t "the u r nbl i:>:::; 

x x cf jur in:orudence in t he ;:10 ".l.crn wr,rld is th0 r <"ccncil i a tion 

of the de::1Rnd.s x x t he t lpW shc,11 et nnc.::: hr t"C' c "'lt:i nuj t y .,d t h 

the p ;:,st anc, edaptanility t e, t l--.c u r r· s~nt. ""nd the futu r e JC x" , 

Dr. J e ssup P.gFli n obse r ves thpt 11Ign0r ::onc c nf th0 :or c":r <"' ss 

8 J.rer1dy achi eved. i n t he d evel <:-:t?r.1<>nt nf intern~tionel lpw 

over t h0 :oai:,t t hr r:c centuries end bl i nclness t r, t he sti l l 

pri□i ti vc ct.e.rectc r of the internetional l egel systl'J::i e r e 

equelly inir..ic;,,l t c the futur e pr0.-:;r "'ss which r.ms t be r.:ed.e 

if all ci vilizatic•n i s not t o go the wpy r f niroshiria pnd 

Ncig;:, s pki 11 (:;: . 14). 
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ATOMIC BOMB 

It has also been ar gued thet the atomic bomb should not 

have been used by the Allies in the war against Jauan, b ecause 

it wes inhuman and 1mwarranted. The purpose of the arguments, 

as I c an seE,, wa s to minimize the res:ponsi bili t y of t he d efend-

ants in tr.d.~ case for t he atrocitl"ls ~nd j_nhiHn~n ~,c~c; o•:\m.,,_t. 1..t,:d 

during the \,·ar. It may b e pertinent t o consider that World 

War II being an all- out ~Ar , t he first global war of its k ind, 

each find eve ry ini1abitAnt in t r.e countr y e.t war constituted an 

element to ,dn t ho war. The co'.1ntr y itself wc1s the main bp.se 

of its Army and WAS, ther efor e , suci E'ct to attack and d estruc­

tion as sue~ a bas~. 

It is clso pertinent t o consider thpt wh0th0r A soall 

fire,,r ;:i, a 1:□ell d0r::oli tion be: .b , or t he bigJ?;PSt c-<1li b cr of 

c>rtillf'r y is er.ipl oyed in t !'.c cours0 of en :ott:ock, r 0gerdl f.' ss 

of its scal e or usage , not only t h0 civilian ~opul Ation or 

non-cor:.betants l ocpt ed neer t h0 ob j ecti ves or nepr t he co::i­

b ? t ants me.y be killed, but plso p rivpte r.o~e s end pr operty 

within t he r e.ngo of b ettlo 1:1ay he destroyed. These prc-· 

ine::vi tpbl e incidents of be ttl c , end such non-cor.,b.<>t.<Jnt s pnd 

privp t e pr operty :or e t her ef o r e ineVitebly ps ;:iuct ox-cos ed t o 

t he se~10 denger of 1iC'struc ti on i n tl:e dr o-oui ng of en et0:1ic 

bo~b, only on a l a r ge scplc. 



No one disput e s that the war ,just ended. is a global one 

and ell the nfttions involved ha.d the right to use all their 

means to win it. Ea ch nation hed its own i nher ent right to 

□anufecture any kind of arms in order to overcome its enemy. 

Ger many, f or exR)Ilple , manufactured the fly ing bombs and r e.ided 

Englcind mercil essly w1· th such bo ,,.,bs. J .... n J' ts"'lf ~ f ... ux•~., "' a~-:, '"· . ., a,n.U ,G~I• ~'L 

its own flying br1lloons i.nth wh ic.h it 9 t;t.em.M,eil 1-c lMmb t:h P 

Unitc-d Sta t e s. 

May it , thPr efore , bo Bllcged t hflt JPUfln would net 11r,v0 

used the atomic bor.1b, if she hc1d hpd it , in her war f'lgc:oins t 

the Allied Powers? Moreover, '\•,i-• .:m the etor1ic bor:1b wa s used on 

J eppn, she had not as yet surrender ed. Whil e she wps weakened 

because of her r ev erses pnd of the defeat of her allies in 

Europe, she we_s still occupying ox tcnsivc porti ons of the Fr,r 

East becciuse her claws wer e still s t r etched out to Javc.1 , Singe­

por e , the Philippines, Ma_.."1.churi A pnd others f'S p r 0,sul t of her 

eggr C" ssion. 

If a mPpns is j~stifi r d by pn 0nd, thr usP of thP a t omic 

bor.ib wes justified, :for it b r ought Jpppn t o her knee s end 

ended the horribl e w:1.r. If the war lied gone on longer , with­

out tho use of the e to□ic b onb, how □any ~o r e t housftnds 2nd 

thouspnd.s of hcl pl ess ::-ion, wonE?n c1nd. children would. heve 

n,..,cdl ,2ssly d.i 0d end. suffer ed, M d how ouch ~.1o r e destruction 

and d:cvast;:, ti on, h<' r dl y irrepar Pblc , would. hpve b een wroug..'t'J.t? 

Sccrc t ar,y of Wer Sti~son, considering the qurstion ?S t o 

whe t her tb0 e t o::iic bo::."bs hpd caus ed nor e d?□Pf:8 t hen t hey 

pr cve:1t ed , s aid. : 



"The two atomi c bor:1bs whlc:'l wo hed dr ouued wer e 
the only one s we h.,d r eady, and our r a te ~f nroduc­
tion At the tine Wc:S ver y s ~ell. F.i<'td the wa~ con­
tinued until t he p r o j ected invRsi on ot1 lfovouber 1, 
additi nn~l fir e r ? i d s of B-29 1 s would h~ve b een 
mo r e d 0structi 'Te of lif e and pr o:9erty then t he v er y 
lit1i t ed numb e r of ?t<'.'>r.1ic r e id.a which we coul d have 
executf i in t he sa□c period. But the :? t n'.!1ic borib 
wa s ~or e t hpn a weeuon of t errible d estructi on, it 
was a psychol osicP.l \\"eau0n. I n M-<1rch , 1945 , our Ai r 
For c es had launched the first isreat incendi a ry r aid 
on the T•)kyo er ee. In t hi s r a id :'!lor e daI::age wa s d one 
and wor e ca sualti e s were inflicted t han wa s t he case 
a t Eire, shir.1a. Hundreds of boL1b 0rs t 0ck Part end 
hundreds of t ons of incendi aries wer e drcpued. 
Si:.1ila r succe ssive r aids burned out a greet pp rt 0f 
tho u rbpn pr ea of J apP.n, but the Jepene s e f nugI'-t e n . 
On August 1; r,no B-29 dro:sroed. a singl e> a t '".Cic b n;-:c.b on 
Hiro sni;:;8 . Thr oe dc?YS l ~ter e s e cond bo:.1b Wc?S drr,p­
ped c.n Nage.seki and the Wer Wps O' ror. Sr, fer a s t he 
J auanes c> c oul d know, 1:ur ~bili t y t o ex ecut e ?t0cic 
Bttacks , if necessc1r y b y mpny plenes a t a tir.10 , wa s 
unlid t ed . .As Dr. Ke rl C0r:1pt r n :b..fls s eii, 1 it wa s no t 
0ne e t Qr::ic b n.~.:b , or tvr , wr.ich br ought surrondc>r ; it 
was the ex:oe ri enc e 01 what an atc::1i c b0.::-:b will flCtuelly 
do t 0 a c o;:u:-uni ty , plus th~ d.r c.<id ~ f 1:,,,eny ::10r e , tna t 
we s eff ccti v0 1 • 

"The b or..b thus s r· rv<:d ex ectly t he-- uur:ori se we 
intend0d.. The :PGeco ria rt:r was Able t r.• t ake the p a th 
of surr ender , and tl'ce wh0l e weig .. ht of t ho Er:iper or 1 s 
pr estige wa s exerted in f a"'!'\ r •"f :ocpc e. Wl:en t he 
E;:-.uer c r c r dcr ed. surrond.cr, cmd. tI'-e S!.!P.ll but danger ­
ous grr up l')f ::flnatics wLo r.pu· s r-1 hln wer e brought 
undc- r c -,ntr ol , the J ?pan e s e beca,.1e so oubd.u<:'d thpt 
t he greet under taking of ,·, ccupet i 1::n and. di sar mflnent 
Wc>S c r::-:pleted. with unpr ecedented ea:;;e 11 ( 110n .Active 
S<" r vice in P eece a nd War", by Sti::::s 0n And Bundy, 
:O · 630) . 

Secr e t a r y of War Stir.1s 0n explains t ho d ecisi0n t o use 

tr .. e e t C'r:ii c b or..b t:-.us: 

•rr,..,0 g r ee t nctic ns we r e apur 0achi ng contect i n p 

fi ght t c a finish which would b egin on Nnvenb e r 1, 
1~45 . Our enc□y , Je.pan, c o~.::.1anded f r recs of s or.1e­
wh8t over 5 , 000 , GOO e r ~cd ~en . Me n 0f these nr c i e s 
hf'd elreedy inflicted up0n us , in our br eak-th r ough 
cf t ile nu t e r p eri . .1et or of t ::eir defenses , over 
300 , 00C b cit tle casue.lti cs . Ene:.:y pr□i es s till un­
bE'eten hed ti::.e strength t 0 c ost us e ~.,illir n m,, r e . 
.As l ong as tne Japer..0cc Gr v orn:,ent r efused t r 
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surr ender, we shnuld be f r. recd t" tflke ;,1td h'll d t he 

grrund. , pnd S~ ?Sh t h~ Jap~ncse grrund arr.:ics , by 
close-in fi gtting nf t~c ap~e dcspcr pte pnd cnstl y 
kind t !.f'l t we hp,d f1=1ced. in tl:e Pncific iolends fc' r 
ne~rly f our ye~rs. xx 

"My chief pur:o" se WF1S t o end t he wer in vic t nry 
with t ~c l eps t poseiblc cnst i n t hP lives nf t he 
r::en in t he "'r r.iics which I hpd h0l -oed t n r pis0. In 
t he li tS:ht of t he plter n c> tives wr..ich , on e f c'lir esti­
r::at c , were open t o us , I bel i eve t hat no ~Rn, in 
our position and subject t n our r e sponsibiliti es , 
h0l d ing i n his hends p wepprm nf such :possibilities 
f or accc .. ~:plishing t hi o :011ruosc end sp"ing those l i '1'Cs , 
could r_eve f ailed t o use it pnJ. £f'tei.',..~·ri..i:. l cnll'..Q"- h:i n 
countr y~cn i n the f pce. xx 

11T:!:c f pCi" of wer is the fpce nf d.e:=-th; icpt h is 
pn i nevi t pbl e :oert of every r r dcr t r_;:, t c1 v:er t i :-:e 
l e8 der gives. The clccisicn t 0 use t ;:c F1to,.:ic b oI:Jb 
w2s a deci si r, n t hpt br f'ug:!:t deAth t o n,_r0r a hundr ed 
thousRnd J R:oc1ncs 0. x x But t ~is d0lib0r 2t0, p r c­
r.,cdi t p t ed c:.ostructinn WF13 0ur l (')FlSt .i:ibhorrent choice . 
The destructi0n of r:i r oshi n c> pnd i\fpr,pspki ,mt en end 
t o the J apc>ncse v:ar. It st0pued the fire r p,i ds , e.nd 
t he stre.n~ling bl ~ckpd c ; i t endea t he r,has tly suec t cr 
r,f i=i cl 1:1.s h of e;r ea t l and ,,r:1i cs 11 ( pp. n31-633). 
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DI SSENTIUG 0PilJI0jJ OF Ti{E 

I.1El.ffiER FROM INDIA 

Tile dissPnting ( pinic.n of .:.y br0 t her Justice ,, i:-.e.ob er fror:i 

Indi a r eads, in uart, as f r l lows: 

11 A vi ew s eer.is t o h.::i?i;'J been ent0rt?.ined in s1me 
quprtcrs t hat as this Tribunal is s et up by tho tjctor 
n fl tions , it is not co::-.ue t cnt t o q_ucsti0n t hei r authr,r­
i ty in r .:i suc-ct of eny of the -or0visi '1ns of thP Ch:>rte r 
est pblishing thE:• Tribunal. x x 

"l. Thpt u-_o I B"'l c s 0u rce s 0f the u('\wer s of the 
judge s 0f t t0 Tribunpl pr e t h0 Chprt0r :>nd t h~ir 
a:op0intnr- nts t r BCt und<''r t he C~rt0r 1

; 

tt2. Thpt :,q:art fro . .1 t h, Chart (?r they !le - , nr. 
power !:' t all; "'nd 

113 . Tha t •"'e ch jud.gc of tl"is Tri bunE,l Accepted 
tr.e aupointoent t r, sit under the Ctart er and t ha t 
epert frc.::: t he Chart er he c enno t sit ? t !'111 nr- r 
pr ')nouncc eny or der a t al l . 

11Fror. t hese t h:,y c ()nclude th::>t this Tribunal is 
n~t cor:roe t cnt t o try tl:e question 1,..,rheth, r t}:P Su-or erw 
Cr :.1! .. ander h;, s 0:xcerded his !:'!end:=i t e , 1 ps the Ch,,rter 
has no t rc□itted sue:: p question t o it 111 • 

It t hen c oncludes: 

11Thc>t th0 Charter hps nr• t defined t}:-.e crioe in 
q_u E'stinn; the.t it was no t within t~i.C' c0qiet i>nce of 
its au t ho r t o define any c ri:.ie ; t h.? t even if any 
crii.ie woul d hf,vc b oen defined by the Cr.f'rt er the t 
definiti on wculd have b('0n ultra vir(' s x x ; t he t 
it is wi t~in 0ur c cL.petcmce t G quf'sti c:n its pu t !lor­
i ty in t his r e s~cct. 11 

In t he first place , ultra vires is p t cchniccl t e r ~ whi ch 

is applicabl e 0nl y to acts 0f e cor p r. r e tion nr t eutnr rized by 

law or its Cha rt er, ~nd Cf'nn0t t her ef or ~ be ePpliPd in t hi s 

support of t hP ~rplidity of t hf' Triounfll 1 s Chart er. I wish , 
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l:ow0vPr, t o nakc ec~di ti onel obser•,, tinns principally up0n 

wr_c t hor the d iss enti::1.g r.iei::ber wh0 q_ucsti ons t he Vf?lidi ty , f 

t ho Tribunal's Chart0r hes t h,· powe r t c ::i.o so . 

The a.isscnting ::102:.ber e cc e:ot od i:li s Rpunint,::ent by virtue 

0f Articl e 2 •;f t hP Ch1:;rt cr which urr, ,~ides !:!S f ollr:ws: 

"Art::cl c 2 . Mcnbcrs . The TribUnAl Sh811 er nsist 
of nr, t l oss t han six De::.bers n or !:l" r 0 t hpn cl c--ven 
Dor.·,b or s , a·ouninted by t hA Suurc::1e Con.-:-,,,nder f ,., r tho 
Alli 0d Powers fro:i t he• neir:ie s sub:.1i tt ,~d by the Signp,t r ri es 
t r t ho I nstrui.1ent of Surr<?nder, Indie , eni t ~o Cnr!:.:0n­
weal t il of t he Philipuinc s 11 , 

pursuent t o t he- Suoc i.f' l Prr clp:.ia ti r,n rst eblisr-.intZ: t l:is Tribunal 

t hat "the c onnti tution , jur isC:.icti r.n pncl functi r:ns of tti.s Tri-

Tribunal , i:10 su __ becribc-d. his 0r t h nf o:'"fic0. 

Vplid.i t y cf t t.c Chart0r encl of All its urr,risi " nS, such as th0 

d.efini ti rn of the crL1r-,s e~;pins t :ocpcr , the ind.i ,ri d.uel resunnsi-

th.e Ch;,rter fff nr the just ,,nd. u r o:xot tri,=,l e.nd. -puni shi:ient of t h0 

:.,c'lj or w,, r cri..1inels i n the Fpr Ee.st . 11 Jfot r nl y t het - e.nd. it i s 

the, .:!Ost contrr, lling cr. nsi::ler eti " n - h0 is t her eby b ound, con­

trAr y ouini ons ho r.1ay hevc no twi thstand.ing, t 0 g i -r r: eff ec t t n 

thP u r <wisinns of th<' Ch;,rt cr which ::il,:inc {!.1,1.''E' hir., _jurisdicti cn 

pnd defi n ed his functi cns. 

Tn hc.ld t11pt the Che.rt r r is i nvalid. is t o hnld tr.At his 
_eb i ni tio , 

ap::oc intncnt as sucil ;::c• ... b cr is in'-elidj b <" ceus0 hr dcri vcs ili s 

8 ppr int1:10nt fro.:1 th0 euthor i ty cf t he Ch;:, rt<'r. And if hi s 

a~opointr:wnt is inYplic~ , it f r llr ws t r.p t he bps nr --,,lid powers 
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et all, t h,:1 t ciJ l his c.cts er e i nvalid , that his r endering any 

opinion d nll is with.out any le{>:Pl authority, cind t hat th0r 0-

f or e all his a cts ar c whet he hi. r.1s elf hes called "ultrci virE's ". 

I q_ui te pgr ce with Lor d Wright, r Pf<.>rring t o the Nur enberg 

Charter, thpt 11 these :orovisi ons d0fine d t he l ew to be ap:_olied 

by the Tribunfll end were binding on it" anci. t h.ci t "the judges 

cou l d not, of cou r se , question th0 cn~p et cncy of t hei r ep:ooint-

1:1ent end. r ef use t o a:oply thr defini tinns 0f t he lc1w l aid d.own 

in the London agr ee::1cnt and in t h f' Cr~rtor x x ". Tc the se:'.·.e 

effect, t he Nurer:::ber6 Tribunal hel d. tha t "these ur 0visi0ns er e 

binding u:oon the Tribunal a s th€· l aw t o b e ap-oli ed t o the cese 11 

and thc,t 11 t:C.e J.1r isdicti on of th0 Tribunal i s dcfinci in the 

Rgreer.1ent and i::J. tho Charter And. the cri:.ies crninp.; within the 

j u risdiction of the Tr ibunal , f e r WP~ch ttc>r e s hpll b 0 iniivi­

dual r es:ponsi·oili ty, a:c-e set r:ut in .<irticl c> f3 . The law cf the 

Chart er i s deci ~i ve anrl binding upon the Tri bun al" . 

The Supr e::1e Court of a c 0untry ~flY decl are e l aw uncr nstitu­

tional end. t her ,?by o·,erriC:e or ov0rrul c the L0gisl? ture wnich 

enacted the l aw 0r the Cr.icf Executi ..-ro wh0 PnforcPs that lew, 

b ecause above the LegiHh,tur e end ebr: " e thr• Ct i cf Ex0cuti,,e is 

tho Cons ti tuticn , the supr 0:.:0 l pw of th0 l encl which r-:..ucwers 

the Suure!:'l<.> Court t o de- s o flnd t o uuhol cl i t. Sn plsc "'n int0r­

netional court c:r epted , sey , by a nu:.1ber of ne.ti rins with A. 

cher t er of t l:oir own, ,.1ay r ever s e thr-- p osition of a r-,inori t y 

gr oup , wr.ich the cr urt nay find. n ot i n accor dpnce with their 

cr.:inon a&r eet'lPnt , be ccm.se a·oove t hnt ;:-,incri t y p;r cup is the whol e 

C'"'~:1bina ti on suef1king t r.rr.u ;i:h t :iE chert er r,f their cn, .. !~On accor d. 
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Tho dissentinG opinion s ePr.,s t o hevo t?ken the posi ti"m the t 

t i.is Tri bune.l is either =' nci tionel su:_orer.1e c 0u rt or ( unfor­

tune tely ti1er e is non is yet) an internationel su-or ene c r.urt t hPt 

is a bnvo t he .Alli od P owers enc. t he Su-or c>oc C0°:.~.1-end.0r .,,nd j;o which 

we: owe our apocintmont. Tds is definitely n0 t the cas e hf'rr' . 

The Tribunal is not such a su:_oren0 c0urt. Its c onstitu ti on is 

its Che-rtor, t r.e only s curce of its cr e;:, tion , jurisclicti 0n , 

"p owers and functi ons. Heither is tho Tribunel A subor din2t e 

interneti on?l c.ourt owing obedi ence , by f ·,r r.!el p1;;r C'o::1ent, iQ_a 

highcr <'ri r suueI"i or cnertcr. 

Contrpry <: pinions thc1t :·.1r,y b e• ent 0rt pinPd. by t he :::e?:;bE'rs 

of the Tri bunel i n c 0r..tr£1dicti on t r:> t he C:1,,rter ;::,r r ou tsicle the 

scoue of t hc>ir p owers c r nt?ined "'nd defi ned in t h0 Ch<- rtcr c1nd. 

a r <> b oyond t r.e:i.r f unct.i ')ns. For inst,,nce, th0 Chprter hps dcifinf'd 

the t e.n Pi"<;r esui vc Wpr is p c r i :r.:e end hps urovi ied tt:;i t t h0 s e 

guilty of it a rc ind.i "idu e.lly li ebl E' , Then t he Ch0rter further 

pr o-vi c~e s tha t 11 t he Tri buna.l s hall x x try and punish Far Epstern 

"'a r cri i:-.inels vrho x x e r e chr r <7,cJ. with 0ffense s which inclucLP 

Cri:::,e s i'l P.:ei nst PPpce . n Mey t h0 ue::ibPrs -,f t h0 Tribunel, dc--riving 

t heir functionB s ol el y f r o~ . t :: e s ei i C:te r tcr , se.y t het Sc>i d. 

eg;;:r essi vo W.qr is ne t e cri:.10 pn:i t {lfl t t LnsP who we p.:0 i it s hould 

no t b e persnne:.ly li abl e ? W'i t :1 due r esp0ct , such a -oosi ti on , in 

r:iy opini-: n, s e,,!::ts ebsurd . 

The Tribu nal :.,ey , in t he p r oper ex ercise r; f it s f uncti ons , 

acq_ui t e d.cfEmJcint, 0n t :ic 1;T 'und t ha t he has n<: t been proven t c:. 

hp ·;e coi:-... ,itte~ ::>ny cf t he cri:~:e s df'fi_l}_ed in t h0 ChprtE-r, bu t 
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no t on the gr r,i.:,n..i , ;:i s the disscntina: r.-oini r n h0l d s, tht: t 

ag~r e ssi~e we r is ne t a cri::ie. 

A f o rti r rj0 , the .Alli ect P 0wers , in r estreininF, Jp:p8 n 1 s 

c>g,o;r e ssinn, cl ~i"'rly SE' t f orth t heir obje cti " es , fro1.1 w!1ich 

they decl prod t hey "will n,, t ie-vi 8 t c 11 <>n::1 t , wl:ich 11 t her r- pr e 

of 
U'.) fl l t crna ti ~~8E( 11 , ,ind t o acer nuli sh which/ t :C.e Jfl°Oenc->se t e rri-

t ory shall b e r ccuui ed. until 11 p now c•r :lcr ,·,f ·oeace, SP-Curi t y 

eni justice " iE e stablished, 11irrc>s ponsibl <?. ,.1ili t<>risr.: is 

d riven fro;,, thE worl d 11 , 11J ppen 1 s wc1.r-oeking p ower is clostroycc"!. 11 , 

and. "a pe2c cfully inclined. and. r r spcnsibl P p:ovor n:..1c->nt 11 is 

instituted, .rll of which wer e pcc cpt c-:;. by J flpe n by '7i rtu0 r:,f 

the Instrur.'.lent of Surr8ncler. 

Ii:JCOMMEHSURATE PE!r ~,;;.,TI ES 

In our fi ndings on th, Counts ~f t ho Indictnrnt, we 

er.mhcisize the E,cri 0usr.css 0f ;:, consp irpcy t o w;:,ge fl Wpr of 

11Thes c· fpr-reac1-.ing -olans f or we{O. n~ wers of 
aggression , c1nd the :pr 0l r, nged and intric;:,te p r cp ;:, r &­
tio n f or 1:,nd w::iginG of t hes e w.q rs c•f ;:,ggression we r e 
no t the wr rk r; f c n o nen. The;y were t l-:e work 0f ::1pny 
leaders actin1"?; ii: pursuenc e r f a c 0:-:.:1on ple.n f o r t he 
achi eve::,er..t 0f a co:·,i::o n nbj e ct. Tha t c o:::-.:nn obje ct, 
thRt they sh0ul J s e cure J apan 1 s d.()~_.in?ti on by pre­
:Pc1ring an::. wagine; wars cf a<:;;r e ssi on, wa s a cri1:1inal 
obj ect. Indeed no ~or e gr eve cri~e s c e n be c0ncaived 
of t l:an a c onspira cy t r. waGc ewer nf e r,r essi on or 
tl:e wa~in{:; of a W?r of a1;,-;r e ssi 0n, f or t he consuire cy 
three t ens the s ecurity of t ho peoples of the world, 
8nd the WE,;inG d isrupts it. The urnbabl P r e sult of 
such a cc r..s:pire cy , and the inPvi t abl e r e sult 0f its 
ex ecuti on is tl:a t d.e9th en(: suffcrin,<; will be inflicted 
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en countl ess huoan b eings. 11 

I wnuld ad.d. that a cc· nspirecy g i vcs ur1r e detrn1ination end. 

darinG t o the conspirators by :.1Utual a ssurances, encourPi~e,.1cnt 

and. cooper ation , virtually nullifyin~ the likelihnrd r, f dcsist­

anc0 fro□ the :.nt ende~l c r.u r se and c r,nscquentl y assuring the 

executi on 0f the pr encii t a t cd. crin inel r1ct . Furtherno r E> , t o 

sper1k of this war is t0 s:i,eak: nf its r.-.yripd cri:.1es, t>f!rt r,nrl 

parcel of J a-oen 1 s ag~rcssion. 

The .Alli ed Powers f ought an,.:i. -o<' rsc-ver ed. in r:r ::l0r 11 t o 

r e strc1in and p·.mish the p,"';grcssi on 0 f J p-oan 11 , flnd , in the 

PotsdaQ Decler ?tion, vhcy doclerei their ')bj ectives AS f nllows: 

11 ( 4) The tir:ie h;:is Cl"l r.lC f ri r J~pen t ') decicle 
whethe r s~rn will continue t c, bo cr:.ntrollcd by thr se 
s elf-wilLd ;:,ili taristic pi Vi s ers whose unintelli gent 
cp,lculc?ti ::ms ht=1ve br:mp,ht t no E,,:_;:ii r e of J epM t o t he 
threshol d. cf annihilption , 0r whether sr.c will f oll0w 
the ppth ~f r r Ason. 

11( 5) F~llowing -"l.rc 0Ur t e>ms. We will not deviptc 
fr ):.: the::. There .::1rc nc al t or n~ti "7es. We shc1ll b r ,.,0k 
n o clel ay. 

11( fi) Ther e 1Just b e cli:-:in<>tcd f ') r all tine the 
a:u thori ty an~l influence ,-,f t::~- sc who teve ic:_,cei ,·ed 
and ~islei the peopl e of Jp~an into e~ber kinh on 
worl d. c cnquest, f or we insist that a new or :ier r f 
peace , security and .justice will b8 i npossible until 
irresponsible r:iili t c'lri s i:1 is d.ri -vcn frn::. t he world , 

11( 7) Until such a n ew or der is estAblished 1:mcl 
until t her e is c ~mvincing :or ("r,f t:::-:>t J e:!)a.n I s war­
:~1eking power is :::.estroye:i , u- ints in J ppan ese t e::rri­
t ory t o b e design~t ed by tto .Alli e s snell be occupi e~ 
t o s ecure the a chi eve:.ent 1:f the bpsic 0bj 0cti v e s WC' 

a r c her e scttin~ f orth. 

"( 8 ) Ti1e t e r :.:s 0f t he Cpiro Decl Ar Ati on shflll be 
c <'rri ed r,u t x x. 

n( 10) \'le:_, c1-o n0 t i ntcn:l thet the Je.:c,Ane s e sb,11 be 
enslaved. AS a r pce or _,_0strnyrd ps a neti()n , but stern 
justice shpll b e □ct cd. nut t 0 flll wc1r c rininels, includ ing 
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those who l:a,, e visited cruelties u:9on our urisoners. x.x. 

11 ( 12) The )ccupying f orces of the Allies sl-',al l b e 
withdrawn from Japan as soon as these cbjectives have 
been accomplished and there has been estAblished in 
acccrdc1nce with the freely ex-oressed will of the Ja:oan­
ese peo"'.)le a :r:1eacefully inclined ar,d res-oonsi ble go7ern­
ment. 11 

Tc achieve these cbjecti ves , t '.:1is Tribunal was therefore 

established 11for the just and prompt trial and punishment of 

the major Wctr criminals in the ?ar East. 11 

In viev.· of ti1ese vital and controlling uronouncement s for 

the benefit of the whole world, I am constrained to dif:er on a 

few only of t he penalties to be imuo sed by the Tribunal - t h ey 

are, in my jud,;ment, too lenient, not exemular y and deterrent, 

and not comrrensurate witr. the gravity of the offense or offenses 

committed. We are entitled to live in a world of law and !'eacE' , 

Our action may be construed as weakness and failure . There can 

b e and t her e is no com·oarison b e twe0n national crime s and the s e 

monstrous international crime s aGeinst peace , war crime s and 

crime s at;ainst humanity wnich are a6ainst all mankind and which 

should, ther r-fore , transcend national considerations if civili­

zation is, as it should, survi v c . As Secr0tary of War Stimson, 

in his bock already cited, hes said, "it is thP f>nforcnment of 

a moral obligation wr.ich date s beck a gC'n er a tion11
; t r-a t 11i t was 

not a trick of law wtlich brought II the aggressf!rs to the bar ; 

11it was t he ' massed anger ed force s of common humanity•rr, for 

111'he man w:io makes aggrcssi ve wa r at all makes war against 

mankind 11 and 11is c1. criminal 11 ; and t hat ''aggression x x is an 

offens e so d eep and so hei nous t ha t we cenno t endure its 

r cpcti ti on" '.pp. !)88-90). 
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As t o the defendants who arf' afflictC'd with an incur able 

malady, I f ,cl that tney arr ~ntitled t c suer. lrni0ncy as 

human consc:Lence may urr mit . 

CONCLUSION 

With the f or 0going c,nsidera.ti ons, I concur in the judg­

ment of the Tribunal which ~c of the majori ty hav~ writt , n in 

this case. 

DELFIN J ARANI LLA 
lfo:nber, International Military 

Tri bunal f or tne Far East , from the 
Re!)Ublic of thr Pr.ilippincs 
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