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THE APPEALS CHA:t\lillER of the International Tribunal for the Prosecution of Persons 

Responsible for Serious Violations of International ]-Iumanitarian Law Committed in the Territory 

of the fonner Yugoslavia since 1991 ("Appeals Chamber" and "Tribunal", respectively); 

RECALLING the decision rendered orally by Trial Chamber I of the Tribunal in the Krajisnik 

case1 rKrct.jiJnik Trial Chamber") on 10 March 2005 and tbe decision issued by Trial Chamber 11 

of the Tribunal ("Trial Chmnber II") in the Kraji§nik case on 23 July 2009, which both ordered to 

lift the confidentiality, with the exception of certain portions, of the testimony of Milan Babic 

("Babi<:f') provided in closed session in that case;2 

RECALLING the decision issued by Trial Chamber I of the Tribunal in the present case (''Trial 

Charnber'') on 16 December 2010, in which the Trial Chamber admitted excerpts of the tsai-is(::lipts 

("Transcript Excerpts") as well as DVDs containing audiovisual files ("Audiovisual Files") of 

Babic's testimony in the Martil-( case3, the Milosevic case,4 and the Krc~jisnik case/ which were 

subsequently numbered as Exhibits P0J877, P01878, and P018}9, respectively; 

BEING SEISED OF the "Prosecution 1VIotion to Replace Audiovisual Files of Witness Milan 

Babic's Testimony and to Lift Confidentiality of Transcript Excerpt". filed pubLicly with 

confidential annexes by the Office of the Prosecutor ("Prosecution") on 16 October 2014 

('".Motion"), in which the Prosecution seeks to: (i) replace the Audiovisual Files of Babic's 

testimony, contained in Exhibits P01877, P01878, and P01879, with the audiovisual files of the 

DVDs attached as confidential Annex A to the Motion~ and (ii) lift the confidentiality of a portion 

of the transcript of Babic's testimony in the Krajisnik case contained in Exhibit P01879, which is 

attached as confidential Annex B to the Motion;6 

1 Prosecutor v. !VfomWo Krajifnik, Case No. IT-00-39-T. 
2 Prosecutor v. Iyfomc'ilo Krajisnik, Case.No. IT-00-39-T, T, 10274-10277, lO Mar<:;h 2005 ("Oral Decision"); 
ProsecHtor v. Momc'ilo Kraji.foik, Case No. IT-00-39-A [si.c], Decision on Prosecution Motion to Determine 
Confidt~ntiality, 23 July 2009 ("Decision Lifting Confidentiality"). In the Oral Decision, the Krqifsnik Trial Chamber 
otclered to lift the cQrdideqtial.ity M Babic's te~tiru.ony wbich was given between 2 and 7 June 2004 wlththe exception 
of lirnitcc:I portions containing discussions on the reasons for which the Prosecution 111:itfally applied for protective 
measures for this witness. However., when citing the transcript. pages to be rnade public, the Trial Chamber omitted to 
include the. transcript pages relating t.ci Babic's testir:nony on 3 June 2004 in its entirety. ThciProsecution filed a mothm 
requesting a clarification. TWs motion was assigned by the President of the Tribunal lo. Trial Chamber IL In the 
Decision Lifting Confide11tiality. Trial Chambetllfurtherruled that Babic's testin16ny given on 3.June 2004 should be 
1.IHlde p1it,lic, spec:ifYillg that this crnwerned transc:l'ipt pages. 3.3 7 5-3415. See De.cision Lifting Co11fide11tialiiy,. pp. 1-2, 
'Prpsecutor v. Milan Marti(, Cas.e No. H-95-1 t-T. 
4 ho.se:cr,1tol'v. Slobodan Milosevid, Case No, rt.02-54-T. 
~ Prosecutor v. Jovica: Stanl§i6 and Franko Simatovic, Case No. lf-03-69-T; Decision on Prosecution's Motion for 
Admission of Evidence of Witness Milan Babic Pursuant to Rule 92 Qi,ater, 16 Dooember 2010 (''Decision on 
Admission of Evidcnce,r'.), paras 29, 50, · 
6 Motion, paras l, 8. See also Motion, paras .3, 5. ln the alternative, should the Appeals Chamber dedi.t1e to lift the 
confidentiality .of the portion of tbe transcript of Babic's testimi)ny in..the Krqlifnik case co11tah)cd in Ex.hibit POl879, 
the Prosecution requests that fa:hibit P01879be placed under seal. See Motiop., paras 7., 9. 
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NOTING that the Prosecution submits that it· was notified by the Registry of the Tribunal 

("Registry") that the Audiovisual Files of Exhibits P01877, P01878, and P01879 do not correspond 

to the Transcript Excerpts, as the Transcript Excerpts are portions of Babic' s testimony while the 

Audiovisual Files contain Babi6's testimony as a whole in the Martic, Milo§evk, and Krajisnik 

NOTING that the Prosecutio-n argues that, given the "apparent intent" of the Trial Chamber to 

admit only excerpts of Babic's testimony in those cases. the Audiovisual Files should correspond to 
8 the Transcript Excerpts; 

NOTING that. the Prosecution submits that the DVDs attached as confidential Annex A to the 

Motion contain audiovisual files that co1Tespond to the. Transcript Excerpts;9 

NOTING that the Prosecution also submits that, while a portion of the Trartscript Excerpts in 

Exhibit P0.1789 corresponding to transcript page 3415, lines 5-25 of Babic's testimony on 

3 June 2004 in the Kraiilnik case is in dosed session {"Portion Marked as Confidential"), 10 

Exhibit POl 879 was tendered as a public exhibit, and that the confidentiality of Babk"'s testimony 

in the KrajiJnik case. including the Portion Marked as Confidential, was lifted by the Krajisnik 

Trial Chamber in the Oral Decision as forther clarified in the Decision Lifting Confidentiality;11 

NOTING- that the Prosecution observes that the public redacted version of the transcript of Babic's 

testimony in the Krajisnik case, in which the Portion Marked as Confidential is redacted, 

nonetheless reveals that the Registry has interpreted the Oral Decision and the Decision Lifting 

Confidentiality to exclude this portion, 12 and argues that there is no reason for the discussion 

contained in the Portion Marked as Confidential to remain confidential since: (i) the Kra}ifnik Trial 

Chamber has already lifted the protective 1neasures in relation to Babic's testimony; (ii) the Portion 

Marked as Confidential does not relate to the reasons for 'Which confidentiality was originally 

sought foT the testimony, although it deals with a procedural matter rather than Babk<'s testimony 

'/ . ' Motmn, para, 2, 
8 Motit1n, para, 3.. referring to Deoision 0n Admission of Evide1)c.e, paras 29:, SO. 
9 M. .. ·3 . ·. ouon, para ... 
10 Motion, para. 4, referring to Milan Babic:, T. 3415, lin~s 5-25., 3 Jui1e 2004 in the Kr'l'.dffoikca.se and statlngthat this 
fotiioh co1:respo11ds to Exhibit P0l879; p, 36 fo the. e-Court system l11 the present case. . . 
1 Motion, p!l.Ta. 4, referring to Oral J)edsi◊h, Decision. Lil't:J:ng Cot1fklentialit:y. The Appeals Chamber 11otes that the 

Prosecution wrongly te:fe:rs to the ''Appeals Chamber" as having i.ssued.the Decision Lifting Confidentiality, instead of 
Trial Chamber 11. 
iz Motion, para. 4. See also.Motl.on, fn, 7, refe.rring to Motion, Annex B (confidential), According to the Prosecution, 
the Registry has interpreted the Oral Decision. a:nd the De.cision Lifting Corifidentiality this way bemntse the Portion 
Marked as Confidential does n6t contain Babic' s tc1sfonony but .a procedural discus$ion, and this intetpretatfon 
apparently resulted frori1 the Kni.fUnik Trial .Chamber's statern.ent ii1 the 01·:µ Decision that only the oon1:1dentlality of 
Bable' s · closed.,session tcstlmrnty Woµltj. be lifted and not the discussions qn the teason~ underlying the i11itial request 
fot protective measures. Se,e Iviotitm, pat:a. 4, referting t.o Ota] becisl.on, T. 1027 6-102 77. 
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itself; and (iii) it is in the interest of a fair and public trial for Exhibit P01879 - which contains the 

Portion Marked as Confidential - to be public; 13 

NOTING that the Prosecution asserts that, pt1rsuant to Rules 7 5(G)(ii) and 107 of the Rules of 

Procedure and Evidence of the Tribunal ("Rules"), as the chamber seised of the second 

proceedings, the Appeals Chamber has the authority to vary the protective 1neasures applicable to 

the Portion Marked as Confidential since no chamber remains seised of the Krajis-nik case; 14 

NOTING FURTHER that neither Jovica Stanislc nor Franko Simatovic responded to the Motion; . . 

CONSIDERING that, in the Decision on Admission of Evidence, the Trial Chamber admitted the 

Transcript Excerpts of Babic's testimony in the Afartid, MiloJevi<f, and Krajisnik cases, which it 

specifically identified, as well as ''the accompanying DVDs containing audiovisuals of Babic' s 

testimony'',15 and that the Appeals Chamber understands this to mean that only the identified 

portions of the tnmscripts and the corresponding audiovisual files were to be admitted, and not the 

audiovisuals of the entire testimony of Babic in the Martic, 1v1ilolevic, and Krajisnik cases; 

CONSU)ERING that, upon verification of the audiovisual files of the DVDs attached as 

confidential Annex A to the Motion, the Appeals Chamber is satisfied that they correspond to the 

Tra.nscript Excerpts of Exhibits P0l877, P01878, and P01879; 

FINDlNG therefore. that1 under these circumstances, it is appropriate to replace the Audiovisua1 

Files with the audiovisua1 files of the DVDs attached .a.s confidential Annex A to the Motion; 

CONSIDERING that, with respect to the status of the Portion Marked as Confidential in the 

transcript of Babic's testimony in the Krqji:fnik case contained in Exhibit P01879, no chamber is 

currently seised of the Krajisnik case and that the Appeals Chamber in the present case is the 

chamber ,iseised of the st~cond proceedings'' within the meaning of Rule 75(G)(U) of the Rules and 

has therefore jurisdiction to rule on the Motion; 

CONSIDERING FURTHER that the Portion Marked as: Confidential deals with a procedural 

matter regarding the commencement of the cross-examination stage of Babic's testimo11y, which 

does not pertain to the reasons fot which the Proseci1tion L.'1itially applied for protective measures 

for the testimony, nor does it contain any other sensitive information; 

13 Motion, para 5, See also Moiion, para, 4. 
14 Motion; p,1ra~ 6, 
15 Decision on Admission of Evidence, parn. 50, refening to Decision on Admission of Evidence, para. 29, See also 
Decision on.Admission.of Evidence, fn, 66. 
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_FINDING therefore that there are no reasons for keeping the identified matelial confidentiat 

PURSUANT TO Rules 54, 75, and 107 of the Rules; 

HEREBY GRANTS the Motion; and 

ORDERS as follows: 

1. (a) The Prosecution shall provide the Registry Vv"ith three separate DVDs, each containing 

the audiovisual files of the DVDs attached as confidential Annex A to the Motion 

corre-Sponding to the Transcript Exc.;erpts of Babic's testimony in the A1artic case 

(Exhibit P01877), the lvJUo!fevic case (Exhibit P01878), and the Kraji:foik case 

(Exhibit ?01879), respectively; and (b) the Registry shall replace the Audiovisual Files 

currently in evidence with these three DVDs; and 

2. The Registry shall lift the confidentiality of the Portion Marked as Confidential (i,e. 

tram.,,ript page 3415, lines 5-25) in the transcript of Babic's testimony in the Krajisnik c:ase 

and the correspondfog audiovisual recording. 

Done in English and French, the English text being authoritative. 

Dated this twenty-fifth day of June 2015, 
at The Hague, 
The Netherlands.. 

[Seal of the Tribunal] 
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Judge Fausto Pocar 
Presiding Judge 

25June 2015 




