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THE APPEALS CHAMBER of the International Tribunal for the Prosecution of Persons

Responsible for Serious Vielations of International Humanitagian Law Committed in the Territory

FNE

of the former Yugoslavia since 1991 (fAppeals Chamber” and “Tribunal”, respectively);

RECALLING the deoision issued by Trial Chamber T of the Tribunal (“Trial Chamber™ on
N ARG

{7 July 2009, in which the Trigl Chamber denied Radovan KaradZid (“KaradZi€™y acecss to

venfidential material in the Stanifid and Simarovic case "o the extent that it relates to alleged

crimes that took place in Croatia”, while granting him access (o the

b
,..«

sought in the said L‘&“ﬁ."

RECALLING that, in the Impugned I }{,mgmn the Trial Chamber found that, while Jovica Stanigié

?)

("Stanific”}

25

and Franko Simatovid ("Simatovic”y were charged with crimes alleged 1o have
oeewrred i Crogtia and Bosnia and Herzegovina, the indictment in the KaradZid case i
geographically limited in scope to Bosnia and Herzegovina and Karad?i¢ had therefore failed o

show a geographical overlap between his case and the Stanisic and Simaiovid case as far as th

r‘)

/.(
kA

latter is related to events in Cro ma,

BEING SEISED OF the “Metion for Reconsideration of Access Degision” filed by Karad?ic on
3 November 2014 ("Motion™), in which KaradZi¢ vequests that the Appeals Chamber reconsider the
Impugned Decision and grant him access o the inter partey confidential material from the Stanis

and Simarovicd case velating to Croatia (“Requested Relief™);”

U Brosecutorv. Jovica Steni¥ic and Franko Simatevis, Case No, IT-03-66-T, Desciston ob Motion by Radovan Rarad¥ic
for Access ter Confidential Materiald in the Stanisid and Stmuodd Case, 17 Tuly 2009 hupugned Decision™), paca. 16,
With regard @y confidental material inthe Sfanifid and Simatovis casy that does pot solate to crimes which allegedly
ook place in Croatin, the Trial Chamber, subject to certaln conditions, granted KamdZid socess to the following
material as reguested: ) all olosed and private session Tanser Ip{‘%’, (it} all-confidential exbibifs; and (i) sll contidential
filings end submissions (including all confidestal Triaf Chamber decisions). See Tmpugned Declsion, para. 16, Ses also
Decisionan the Prostoution’s Motion BEegarding the Terms of Access by Radovan Karadiic to Confidential Materiala,
2 May 2614

P Impugned Decision, paLEs 10, 16, referting to Proseciior v Radovan Karad¥id, Case No, IT-05-5/15.-PT, Third
Amer uecl.mdictmww 27 Pebiuary 2009 “Karaufid Indickment”).

* Nidsion, parias 1, 2, 15, The Appeals Chambyr nows thist Karad2is aleo atates thay, although he is cntitled 10 all éiter
partes cobfidential material from tie Shonifle & Stmatovid case including that welating 1o Croatlz, “he would be
mumrsk 1o more Hodied decess # required by the Appeals Chamber™, such as: (1) all the evidence of contagt between
stanifie and KaradZic ov anyone in the Bosnizn Serh Minisiry of Interior, the Army of the Bossian-Sedh Republie also
known as the VRS, the Serb Democratic Party alse known as the 81§, the Republika Sipska Assembly, or the local
organs withis the chu'ﬂika Q;pak'\., (i) all the svidence indicating that Stavi¥E acted as an inrmediary for Slobodan
MiloSevid (“Milofevidy (1) all e evidencs concarbing the existence of a goal of uniting “Serh lands™; (3v) all L‘f‘e
evidence of the a«q\mm of units allegsdly helonging to Zaljko Raznatovic ¢ “Arkan”™y or Vojistay Segelj (“Beseli™)
{v) all e svidenve concorning Jamsc’s alleged control vver Arkan or §€§vlj s men, including the evidence of his
relationship with Radoslay Kesid {("Kostid™) & d the evidence of Kostid's activities relating to Arkan or Sefelf’s mar;
(i) gl the evidense of setivities of Ratko Miadid ("Mladid™) in Croatia; {vii) all the evidence of steps taken in Cma&'
0 expel non-Rerbs from Serbroontrelled areas; {vild) afl ¢ }u evidengé umwzmm whether Stanidic log e paralist
structure. including: paramifilaries in Creatiay and (%) all the evidesce concerning whisther Arkan's activitics were
authorised by Milofevid, See Motion, para. 11, The Appeals Chamber observes that, geographically speaking, some of
the material on these specific issuss chncerns both Croatia and Boshig and Herzegoving, Howevey; from the wording of

Case Mos, TT-03-69-A & TT-93-5/18-T 16 February 015 =
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NOTING thar Karad#ic argues that it would be unfair to continue to limit his access to confidential
material in the Stanisic and Simarovic case by excluding material relating o Croatia, given that the

bed

Office of the Prosccutor (“Prosecution™) in his case relies on events relating to Stanific which took
place in Croatia in order to link him, Stani¥ic, MiloSevid, Mladié, and Arkan (o the glleged joint

crimingl enterprise (ICEYY to expel Muslims and Croats from Serb-held areas of Bosnia and

u for Reconsideration of Agcess

NOTING the “Prosecution Response to i{amdm{, Mo

Decision™ filed on 13 November 2014 ("Response™), in which the Prosecution submits that the
Appeals Chamber does not have the authority to reconsider a trial chamber’s decision bat that it

would not oppose that KaradZic be provided with access to “all confidential inter partes material

from the Stanisic and Simatovid case relating to alleped erimes that took place in Creatia”, should
the Appeals Chamber, in the interest of Judmmi economy, decide to consider the Motion as g new

requiest Tor aceess 1o confidential materialy”
NOTING that neither Stanific nor Simatovid responded to the Motion;

CONSIDERING that a request for reconsideration, by definition, has to be niade hefore the
chamber that rendered the impugned decision and that KaradZi¢ therefore erved in requesting that

the Appeals Chamber "reconsider” the Impugned D-ccisi(m_;ﬁ

CONSIDERING, however, that in the interest of judicial economy 1t is appropriate to consider
exveptionally the Motion to have been brought before the Appeals Chamber as a new request for
agcess pursuant to Rale 75(G) of the Rules of Procedure and Evidence of the Tribunal (“Rules™)

since, 1o fact, Karad7id secks to vary the protective measures ordered in the Stgnisic and Simatovid

case which the Appeals Charober s now seised off

parigraph 1 1 of the Motion read togetiier with the remaining pacts of the Motion, the Appeals Chamber bndersiands
that, in the alternarive o his reguest for sccess 1o the dnter paries confidentinl material In the Stani$ic and Stngiovie
case relating wo-Creatie without further limitation by issues or topiey, KarhdB¢ sooks acoess 1o infer pavtes confidential
rmu.en al in the Stanific and Shmarovid vase concermng the abdve-tisted specific zasuf:c only i retaiion 16 Coogtia.

* Miction. paras 3-6, refer ’nb o Prosecutor v, Radovan Kavad#y, Case No, TT-95-5/18-T, Proseoutisn’s Final Trial
Bricf, 29 August 2014 {confidential with confidential appendices: public redacted version filed on 24 September 20:14)
{“Proseortion Final Trial Brist™), parig 31, 43, 193104, 463 dﬁfi, Prosecueor v, Radovan KaradFid, Cass No. TT-05-
S/18-T,'T. 47623-47624 (29 Septemaber 2014) ("Closing Argoments™).

" Responss, paras 243,

8 Sap Prosecutor v, Milan Lukié and Sredoje Lakid, Case No. TT-98-32/1-A, Decivion on the Prosecution’s “Motion for
Reeonsidersion and Rescisston of the Ovder to Disclose Yssued in Trigl Chambed™s ‘Thcision. on Mg}tim by Radovan
Karad3ic for Ascess to Confidential Materials fn the Lukid and Lukic Case’ of 10 July 20097, 7 Devember 2009,
sara. 4.

" See Rule THGHE) of the Rules: "A party 1o the s coomd proceedings seeking o rescind, vary, or augment protective.
nyeasures ordered in the first proceedivies neist apply [ .. ] to any Chamber, bowever constitiled, remaining seised of the
first proceedings™.

Case Nos. [1-03-6%-A & 1T-95:5/18-T 16 February 2015
N
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RECALLING that a party is entitled 10 seck material from any souree, including from another case
betore the Tribunal, to assist in the preparation of its case if the material sought has been identified
or described by its general nature and i a legitimate forensic purpose for such access has been

. g
showr,

RECALLING FURTHER that the Appeals Chamber may grant access to confidential material
wherever the party sceking access has demonsirated that soch material may be of muaterial

assistance 1o its case, and that the recuesti

ng party may demonstrate the relevance of the material

sought by showing the existence of a nexus between the applicant’s case and the cases from which
such material is sought, ie, if the cases stem from events alleged 1o bave veenrred in the same

zeographic area gnd at the same time;”

CONSIDERING that, although the Koradfid Indictment is geographically limited in scope to

Bosuia and Herzegoving, ™

“the Prosecution rei* g5 on gvents in Croatia to support ifs vase against
Faradzié — specifically lnking hin, Stanific, MiloSevid, Mladié, and Arkan o the alleged JCE (o
expel Muslinis and Croats from Serb-held wreas of Bosnia and Herzegovins — and that, as a resuly,
thete is a considerable evidentiary overdap between the Koradiid case and the StaniSic and

Simatovid case in refation (o the events in Croatia as well as Bosnia and Herzegoving; l

CONSIDERING that Karad¥¢ has demonstrated a geographical and wemporal’® oveﬂap in relation
to particular events in both cases and that this overlap amounts © a sufficient nexus between both

cases not only in relation to the gvenis in Bosnia and Herzegovina but alse in Croatia;

CONSIDERING that, in light of this pexus, Karad#i¢ bas shovwn that having access to the
confidential material from the Stanific and Simaiovid case in relation o the gvents in Croatia may

materially assist him in the preparation of his defence;

" Ges, e L, Tcidon o1 (mm: Hadzic’s Urgent Mation for Acgéss to Audio Recordings in the Stanifid and Simatovid
tme, 28 August 2014 (28 Aurast 2014 Deaision’), p. 2 and referances ited therein.
See &4, 28 August 2014 De' s, 2 ared references cited therein.

? Rewalso Impugned Decision, para, 1
M S, ez, Proseoution Final
notes thay, in the Karadfid
Prosecution Final Trial Brief
~npwmu Drecision in 2009,

The Appeals Chamber 15 satisiad that a woiporal overlap oxists between m)ih cases, as & pumber of events relating to
Crosia relisd upon by the Proseoution in the Raradfid case also form p,m of the Prosecution's case in the Stanldle and
Simasovic vase. Moraover, the Appeads Chamber notes that the Karad; fndtctmen. clattos thilt the alleged JICE Insted
from ar lewst October 1991 wetil 30 November 1995, while Stan ‘ Simatovid were charged with having
participated in a JCE that was alleged to have existed between April 1991 and at lvase 31 December 19935, See
Koradtid Indictment, para. 07 Prasecuitor v Jovicd Stawnifl and Fraske Stmatovid, Case Na. TT-03-69-PT, Third
Amended Indicunent, H0 July 2008, para. BL Thig, the Appeals Chamber considers that the fael that the respective
alleged JCBs i buoth cases-oxisied duriag s;_m}.iar tme pC},}ﬂfjh further 1ndicatey that a temporal overlap exists butween
both casés,

52, lhe ?mxuuhon arti Culatmi th L‘\lPﬂ* e wmf* fi 1L u,h 8 upxm svents in {‘ )Oaha in the:
and in the Closing Argumienis in 2014, that is after the Trial Chamber rendered the

Clage Nog, IT-03-69-A & IT-95-5/18.7 16 February 2015
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FINDING THEREFORE that Karad?id has demonstrated a legitimate forensic parpose for access

to the reguested infer partes confidential material in the Stanific and Simatovid case relating 1o
N }j A

Croatia and has wdentified the material sought iu the Requested Relief with sufficient specificity;

CONSIRDERING that part of the material sought might fall indo the category of matertal provided
i £ g BOr% p
pursuant (o Rule 70 of the Rules and that such material, if .;my, shall not be released o the accused

in another case unless the provider consents to such disclosure; ™

PURSUANT YO Rules 54, 75, and 107 of the Rules

FOR THE FOREGOING REASONS,
HEREBY GRANTS the Motion;

ALLOWS Karadiid, subject to the conditions set forth below, access to fufer partes confidential
material 1n the trial record 1o the StaniSic and Simaiovic case related to events in Croatig with the

exception of material provided under Rule 70 of the Rules;
ORDERS the Prosecution, Stanisid, and Simatovid

1. tofile before the Appeals Chamber and the Regisiry of the Tribunal ("Registry™), within ten
working days from the date of this decision, lists identifving any material provided under
Rule 70 of the Rules

2. to seek leave from the Rule 70 providers to disclose this material to KaradZi€, within

15 working days frons the date of this decision;

3. o notify the Repistry, withont undoe delay and on an ongoing basis, of the consént of

providers to the disclosure of Rule 70 material to KaradZi¢ received by the Prosecution, Stantdid,

or Simatovid pursuant to point no. 2 above;

4. w gpply to the Appeals Chamber for additional protective measures or redactions, if

required, within ten wvrkmg days {rom the date of this decision;
REQUESTS the Regisuy:

1. to withhold any material provided pursuant o Rule 70 of the Rules, as identified by the

3

Prosecution, Stamifi¢ or Simatovid, until the responses of the providers have been relayed;

2 8o, g, Pm"‘ sitor v, Nikola Satnovic et al., Cass No. ITT-05-87-4, Decision on Viastmir Bordevid's Motion for

Acggess 1 Transeripts, Bxbibits and Documents, 16 Pebruary 2010, para. 18,
4
Case Nog. FI-03-69-4 8 IT-95-5/18-F 16 Febriary 2013
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2. where the providers have consented to further disclosure, to provide KaradZid with all such

material, in electronic format where possible;

»

3. where the providers have refused consent to further disclosure, to withhold that material;

4,  to provide KaradZiZ with all inter partes confidential material described above, in clectronic
formgt where possible, it (1) no additionsl protective measures or redactions are requested
within the relevant deadhine; and (i) material has not, within the relevant deadline, been

identitied hy the Prosecution, Stanidid, or Simatovid as material having been provided purswant
fo Rule 70 of the Rules;

4. where additional protective measures or redactions are requested, to withhold that material

until the Appeals Chamber has issuad a decision on the request;

DRDERS, unless otherwise required by this decision, that the faier partes confidential material

provided by the Registry shall remain subject to any protective measures in effect;

GRDERS that KaradZid and any petsons involved in the preparation of his case who have been
instructed or authorised by him to have decess 1o the drer partes coufidential material described
above, shall not, without the Appeals Chamber expressly finding that thivd party disclosure is

necessary for the preparation of Karad#ié’s defence and granting the appropriate leave:

1. disclose 1o any third party the names of witnesses, their whereabouts, transcripts of witness
testimonies, exhihits, or any information which wonld enagble them to be identified and would

breach the confidentiality of the protective measures already in place;

2. disclose to any third party any documentary evidence or other evidence, or any writien
statement of a witness or the contents, in whole or in part, of smv non-public wzdence statement

of prior testitnony; or
3. contact any witness whose ‘dfi‘i‘idw was sibject o protective wiedsures;

ORDERS that if, for the parposes of the preparation of Karadzi€'s defence, confidential mgterial is
disclosed to third parties' ~ pursuant to authorisation by the Appeals Chatber — any person (o
whom disclosure of the confidential material 15 made shall be informed that he or she is forbidden
to copy, reproduce, ot publicise, in whele or i part, any contfidental information or 1o disclose it to

anty other person, and further that, if any such person has been provided with such information, he

Case Nos, IT-03-09-A & FT-95-5/18-T 16 Petanary 2045

.‘\u

. ",
o
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or she must return it to KaradZid as soon as the information 15 no longer needed {or the preparation

of BaradZic™s case: and

ORDERS that if any persons who are autharised to have access 10 confidential material should
withdraw from the case, any confidential material to which access is granted in this decision and

that remains in their possession —~ and capies thereof — shall be returned to the Regisiy.

Done in English and French, the English text heing authoritative.

R $
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Dated this sixteenth day of February 2015, e
at The Hague, _ Judge Fauste Poear
The Netherlands. Presiding Judge

iSeal of the Tribunsi]

¥ For the purposss of this paragraph, (hird parties sxelnde: () Karad¥id; (i) any other person involved in the
preparstion of fis vase why has been instructed or autherised by Raryd#e to Have wccess ip confidentinl buajerial; and
(i) personnel of the Trbusal, including members of the Prosecilion.

Case Nog, IT-03:68-A0 & IT-05-548-T to February 2015
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