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INTRODUCTION 

I. On I 9 May 2014, Dr. Radovan Karadzic (''Karad;,.ic) requo~cd that the President of the 
Mechanism for International Criminal Tribunals ("Mechanism") appoint, pursuant to Ruic 90 
(C) of the Mechanism Rules of Procedure and Evidence. a Single Jud •c to ••consider the 
appointment of an mnlcuJ· curiae prosecutor to investigate whether members of the Office of 
L.he Prosecutor ror the Tnternational Criminal Tribunal for the former Yugoslavia (tho 
• fCTY")l have wilfully Interfered with the adminlstrati<.m of jui;tlcc at [the ICTY]" 
("Roquest").1 

2. On 21 May 2014, the Office of the Prosecutor of the Mechanism (l'Prosccution") filed a 
motion to strike the Request ("Prosecution Motion to trike") arguing that a Mechanism 
Single Judge could only be appointed if and when the Karadzic Trial Chamber determines 
that there is "reason to believe'' that members of the TCTY Prosecution had wilfull 
lntcrfered with the adminlstration of Justice in the Karadzic case (''Jurlsdlctional lssue").2 

3. On 26 May 2014, Karadzic responded that he has no preference as to whether the ICTY or 
the; Mechanism considers his Request. 3 

4. On 2 Juno 2014, the Prosecution filed a response with 1·esp ct to the merits of the Reque t 
and statod that lhc Request should be dismissed because lt fails to show that thcru is "reason 
to believe" that members of the fCTY Prosecution may be in contempt.'' 

S. By decision of 5 June 2014, the President of the Mechanism as. igned me ns Me !hanism 
ingle Judge to n1le on the Jurisdictional Jssue and the Karadzic Request.~ 

6. The prl:lsenL Decision only concerns lhe Jurisdictional [ssue that nri scs from the Prosecution 
Motion to Strike. 

APPLICABLE LAW 

7. Article l (4) of the Statute of the Mechanism empowers: the Mechanism to prosecute 
t:ontcmpt of court with respect to proceedings before the JCTY, the lnternational Criminal 

1 'fhu f'1•ose,•11101· v. Radowm Karadiic:. Case No, MJCT-13-55-R90.3, Request for Designation ol'Singl · Judge to 
Consider ppolntmcm of Amlcu., C11rlae Prosecutor 10 Investigate Contempt hy Office nfthc Pr-o~ cutor. 19 May 
2014, para .. J., 30 ("RcqucsL''). • 
? The l'ro.1•1:,<111tor v. Hadow:m Kuradilc, Caso No. MICT-l3-5.S-lt90.3, Prosecution Motion to Strike Rcqucs\ for 
Designation of Single Judge to Consider Appointment of Amirns Curiae r>ro1ice11tot to Inv ti gate Contempt by 
Office of lh~ Prosecutor, 21 May 2014, para:;. l ·2, 5-6 ("Prosecution Motion to Strike"). 
i The Pr(}sec11lt11· v. Radowm Karadii(;, Case 1o. MICT-13-55-R90.3, Respon. e to Prosecution Molion to Strike. 26 
May 2014, paro. 2. 
~ 111e f>m.1·ec11lor v, Radavcm Ka,·udt lf:, Case o, MICT•IJ-55-R90.3, Prosecution Response to Karadzlc's Rcqoe~1 
to Dcsig1111~c inglc Judge to 'on. idcr Appointing an Amicus C11riae Prosccuttlr, 2 hmc 2014, paras. 1-2, 8. 
) The Prasec11lor v. Radovan Kan.tdlic. Case No. MICT-13-55-R90.3, Deoisiun on 'rrosccution Motion 10 Strike and 
Assigning a Single .1 udge, 5 J unc 20 I 4, p. 2. 
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Tribunaf for Rwanda C'ICTR'') and the Mechanism. Article 4 (2) of the Transitional 
Arrangements annexed to Security Council Resolution 1966 (2010) states, in part that the 
lCTY and the fCTR shall have competence to conduct and complete all proceedings for 
contempt of court for which the indictment is confirmed before the commencement date of 
the respective branch of the Mechanism. The Mechanism has competence to conduct, and 
c.omplcte, such proceedings for which the indictment is confirme-d on or after Lhe 
comrnet)cement date for the Arusha and The Hague branches of the Mechanism. The 
commencement date of The Hague branch ofthe Mechanism was 1 July 2013. 

8. Rule 90 (C) ot the Mechanism Rules provides that if a Chamber or Single Judge has reason 
to believe that a person may be in contempt of tho ICTY, ICTR, or the Mechanism the matter 
shall be referred to the President of the Mechanism who shal I designate a Single Judge who 
may direct an enquiry into the matter and tak further step .6 Rule 90 of the Mechanism 
Rules, lhus, differs from its ICTY equivalent, Rule 77 of the ICTY Rules of Procedure and 
Evidence, in that Rule 77 empowers the Chamber to decide 011 all steps pertaining to t:ho 
investigati on and prosecution of contempt. 

9. I note that the Mechanism is bound to interpret its Statu1u and Rules in a manner consistent 
with the jurisprudence of the JCTY and the TCTR, and where their respective Rules or 
SLututcs are at issue, the Mechanism ls bound to c.:onsider the relevant r>rcccdenl of these 
trihunuls when int.erpreting them.7 

DISCUSSION 

.!urisdlcJ/011 o.f the J 'TY lo Make the "Reason to Be/;eve" Determinat/011 

10. Article 4 (2) of the Transitional Arrangements provides that the competence to condiu:I anti 
complele cotitcmpt proceedings lies with the Mechanism where no indictment has been 
confirmed before Lhe commenccmenl date of the respective brnnch of the Mechanism. 

11. In Sebureze and Turinabo l, as specially appointed Mechanism Single Judge, ruled that the 
Mechanism following an enquiry ordered by the !CTR Trial Ch::unbor prior to the 
commenccmcni date of the Arusha branch of the Mechanism, had exclusive jurisdiction to 
decide whether or not to instigate contempt proceedings since thut decisi()n had not been 
taken by the ICTR Trial Chamber prior to the commencement date of tho Arusha branch of 
the Mcchanism.8 However my decision in that case did not address whether the Initial 

h Si:e al.to Role: 77 (C) oflhe ICTY Rules of Procedure and Evidence. 
7 Ph,Jn&as Munytsl'/lgarama v. The Prosecutor, Cnsc No. MlCT•l 2-09-ARl4, Decision on Appeal against the 
Reform! of Phl!n6ns Munyarugnr.tma's Case lo Rwanda ond Pro~ecution Motion to Strikei 5 October 2012. para, 6. 
8 In Re. Deogratias Sefmreze <Jhd Maxlmilicm T11rlnabo, Case NCJ. M1Ct'·13•40-R90 & MTCT-IJ-4l•R90, D<..-cision 
on Oeogratias Scburcze and Maximilien ·rurlnubo's Motions on the Legal Effect of the Contempt Decision and 
Order Issued liy the ICTR Ttinl Chamber, 20 March 2013, paras. 9-13. See alt,o The Prosecutor v. A11~11stin 
Ngirabutware, Ca.<oe No. lCl'R-99-54-T, Decision on Allegntions of Contempt, 2 1 Fcbrnary 2013 . On 6 July 20 JO 
Triul Chamber U oflhe ICrR directed the Registrar ofthti JCTR to appoint an amim1.1· c11rlue to invc,~tigatc., possible 
viol111iun of Ruic 77 of the rCTR Rules of Procedure and Evidence. Pursuant to the report received from lhc am c11s 
t:uriae in response to the 6 July 20 IO otder, the Trial Chan,bcr decided on 21 February 2013, after tho 
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''reason to bclieve0 determination under Rule 90 (C) of the Mechanism Rules would fall 
under the "'conduct and complete" provision referenced in the Transitional Arrangements. 

12. l further note that when ruling on the !CTR Prosecutor's Motion for Reconsideration of tho 
Sebureze and Turinaho Decision, I obiter held thal ' Yhere a contempt matter arises before 
the [CTR (or lCTY) it will, on or after 1 July 2012 (or on or after 1 JuJy 2013) be tho lCTR 
(or I TY) trial or appeal chamber seised with the underlyi11g matter which is the "[o]hn1nber'' 
that pursuant to M!CT Rule 90(C) has the authority to determine whether there is roai,;on lo 
believe that a person may be in contempt, and shall refer the rnattcr to the MICT President 
for the appointment of a Single Judge to deal wlth the further pl'oceedings".9 This case 
presents exactly what was envisaged by that decision and allows the Chamber pr!!scntly 
seiscd of the undorlying matter to make the "reason to believe'' determination. 

13. In accordance with the Prosecution's Motion to Strike, which is not opposed by Karad~ic. I 
still find that the ICTY or !CTR Trial or Appeals Chamber s iscd with a case beyond th 
commencement date of the relevant branch of the Mechanism retains jurisdiction to make the 
"reason to believe" determination under Rule 90 (C) of the Mechanism Rules in matters 
which arc closely linked to the' on-going trial or appeals proceedings. 10 

14. When conferring control over the proseeution of contempt to the Chamber or Single Judge 
the Mechanism Rules as well as the fCTY [and ICTR] Rules refer to the inherent powers of 
Judges. 11 Thus while the initiation of criminal proceedings is otherwise the prerogative of 
the Proscculion, the initiation of cuntempt proceedings cannot be left to the Prosecution alone 
bccau c the Prosecution, as a party to the underlying proceedings, will ()flen have a confli ·t 
of interes1 or, as in the case at hand, can be the subject of the contempt allegations. 

l S. Purthcrmore, in order to effectively coritrol the trial or appeals proceedings and to ensure 
their i11tegrity a Chamber or Single Judge must he empowered to initiate contempt 
proceedings in matters closely linked to those proceedings. h would be untenable if the 
competence to initiate contempt proceedings, which is considered an inherent power under 
the Ru'lcs of the JCTY, the ICTR and the Mechanism, only !lP lied to cases where the 
''reason to believe" determination had been made prior to the cornmenccrnent date of the 
rcspccLivc branch of the Mechanism or when the underlying case is before the Mechanism. 

t 6. Therefore, there is no basis to assume that the Security Council had any intention of reducing 
the power and o.bility of the ICTY and JCTR hambers to control their proceedings through 
the Transitional Arrangements or Mechanism Statute. On the contrary. the 1 ransitionul 

commencement dntc of1hc, Arusha branch of the Mcchanii.m, that sufficient grounds e, isl for the Prosecution of 
Deogrntias Scburezc and Lvfaximilien Turinabo for contempt oflhe Tribunal. i.~sued nn order in lieu of an indictment 
.igainsl eburczc. ond Turinabo. nnd directed the ICJ'R Registrar to refer the mnttcr lo the Mechanism to conduct and 
complete the proceedings. 
9 In Rt:. Deugratiaa Sebureze and Maximilien 7iwinabo, Case o. M1CT-13-40-R90 & MICT- I 3-4 l -R90, Decision 
on ICfR Prosecutor's Motion for Reconsideration of20 March 2013 Decision, 17 July 2013. para. 49. 
10 Prosecuti on Mo1ion to Strike, para. 3; The P1·oset11tor v. Radowm Karadf.ii: CMc No. MlCT• l3-55-R90.3, 
Response lo Prosecution Motion to Strike, 26 May 2014. p11ra. 2. 
11 See Ruic 90 (A) of the Mechanism Rules of Proc diire and Evidence and Rulo 77 (A) of the ICTY I\Od ICTR 
R lies of Pro(?cdurc and Evidence. 
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Arrangements and the Mechanism Statute recognise thut Judges must be in contrnl of 
contempt proceedings and Security Council Resolution 1966 (2010) spocif1cs that tho 
Mechanism Rules shall be based on the ICTY and JCTR Rules. 17. Thus, the lcmguagc 
"conduct and complete'' as usccJ in Article 4 (2) of the Transitional Arrangement.~ cannot be 
interpreted to include the initial determination as to whether there is <\reason to believe" that 
a pernon may be in contempt of the ICTY, the [CTR, or the Mechanism. 

17. 1 also recall that Karadtic has previously filed two other contempt related requests with the 
ICTY, one against former I TY Prosecutor Carla Del Ponte and one against Officials of the 
United States of /\morica. 13 In both instances, it was held that tho ICTY did not have 
jurist.liction to consider the r~u sts. 14 Both requests were subsequently liled wlth and 
completed by the Mechanisrn. 1 However, l find that both of these decisions are distinct from 
the present Request. 

18. With respect to the request against Carla Del Pointe, Karad,:ic was referring o all gations of 
contempt committed by Carla Del Ponte in the Prosecutor ,,. Slobodan Milosevic cese.10 

While this request raises questions of Karad~ies standing to ass rt a violation of Miloscvic's 
rights, which is acknowledged by Karadzic 17 but not addressed in the decision from the 
Specially A~poinrcd Chamber assigne_d to ?ddress this matter. 18 it is imJ'orumt to note, t~at 
the Milosevw case was closed following h,s death on 11 March 2006.1 As su1.:h, no n-1nl 

hamber i$ presently seiscd of the Mifo ·evic case and the Mechanism was the appropriate 

17. SerJ <,"Xccutivc paragraph 5 of Sccur!1y Council Resolmion 1966, SIRES/ l 966 (20 I 0). 
i) 'nut f'1·0.~t1c11tn1· 11. Rmfovan Karad!Ja, The JJrose,·11t1>1' "· Slobr1dan Milosr1vic, Case No. J'!'-9.S-05/18-T nnd lT-02-
54-T, Request for Appointment ofSpccinl Chamber, 27 September 2013, paras. I, 11; rl,e Pn,,vecmtor v. i?adtJvan 
KuMdiii•. asc 1o. IT-95-05/18-T, Motion for Appointment of Amic11s C11rtue Prosecutor to hwcstigntc Ol'ffolnls of 
the Uni!ed State.<. of America, 9 December 2013, paras. I. 22. 
1~ 11,e Proseculc>r \I, Rt1dova11 Kt1rudz/c, Case No. lT-9S-05/l 8•T and IT-02-54-T, Dociiiio11 on ]urisdlc.:llon 
Following the Assignment of II Specially Appointed Chamber, 18 Octobllr 2013, p, l; The froseculol' v. Radov"n 
Karmtiic, Cns-c os. TT-95-511 8-T ,md IT-02-54-T, Decision on Req11est for Appointment of Special Chnmbcr. 11 
Novcmlwr 2013, p. 1; The Pro at:utor v. Radowm Karad:1'6, Cuse No. lT-95-05/18-T, Di:cision on Accused's 
Motion for Appointment of Ami<.·11s Curiae Prosecutor 10 Investigate Officials of !he United States of America, 1 (i 
January 2014, p. 3. 
15 TJ,e Proseo11tcJr v, l(adovan Karadiil:, 711e /'r(J.1·ec11tor v. Slabodan Milosevic, Case No. M1Gr-13-55-R90.I nnd 
MICT-13-58-R90, I. Decision 011 K11radlic Request to Appoint nn Amkus Curiae Prosi:cutor to (nvcstigatc 
Cooti:mpt Allegations Aguinst Fonner lCTY Prosecutor Carra Del Pomc 27 November 20 13; rhe P1·'1suc11tor v, 
Uadova11 Kwadilc, CaS' No. MTCT-13-55-R.90.2, Decision on Katad1ic"s Request to Appoint an Amicus Curiue 
Prosecutor lo lnvestigatti Officials of United tates of America and on Prosoculion Motions to Strike Karadzic 
Supplemental Submis!lions, 13 March 2014, 
1'' The /lro.,·ecutor v. Radovan Karadiil-'s. The Proseculor v. Slobodan Milosevic, CM No., IT-95-05/18-T and n'-
02-S4-T, Request for Appointmcn( of a Single Jud&e, 27 September 2013, paras. 3-4, 8, I 0. l nott! that Karadziti's 
request in this instnncc relates to his case insofi r I\S he argues that Slobodon Milosevic ii: not the only vi<Jtim of the 
"<lisclosore ofconfidcnt.ial information" ns he [{(arad'-ic:J also hns a personal intcro ·tin c:nsurin~ thnt mechanisms 
arc in plncc lo hold ptosecutol'll accountable for disclosing confidentlnl information about defence witnesses. 
Karndfo5 stated that "if n prosecutor can disclose confidential informution about defence witnesses with impunity, 
then Ur. Kal'lldiic can have no confidence that his filings arc protected". 
11 Id,, para. II . 
18 '/Yie Pro.veculor v. Raduvan Karadzf(:, Case No. IT-95-05/18-T and IT-02-54-T, Decision on J11ri~dictio11 
Following tl1c Assignment ofn Specially Appoin1cd Chamber, 18 October 2013. 
I? The PNWJt:lllt>I' v. Slobudan Milosovic, Case o. IT-02-54-T, 14 March 2006, OrderTcnnlnating theJ>rocec<lings, 
pg. 2. 
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foru m in which to address this matter. In contrast, the Knradfic case is still on-going and the 
Request deals specifically with matters previously adjudicated by the Trial Chamber. 

19. Similarly, the request to investigate contempt allegations by ofticials of tho United Slates of 
America in the Karadzic case also docs not directly relate to matters previously ruled ur,on 
by the Trial Chamber or matters dealing directly with witnesses or information specifically 
before the Trial Chamber.20 Thus, when the request was subsequently filed with the 
Mechanisrn, the specially assigned Single Judge denied the request, in part, on the ground 
that the alleged circt,mstances 'are not relevant to the determination of wh~ther there is 
rcasnn to believe that there has been interference with the admini tmtion of justice in thi · 
case" .21 • 

20. Fi11a!ly, in both the Carla Del Ponte request and the request to investigate Officials of the 
Uniled States of America an ICTY Chamber mode a specific determination that it did Mt 
have jurisdiction over these matters.'-2 The present case has seen n such det-0rmination 
because, in contrast to the requests in both the Carla Del Ponte request and the request to 
investigate Officials of the United States of America Karad~ic has filed the instant request 
directly with the President of the Mechanism. 

21. In the present case, Lhe Karadiic Trial Chamber is still scised of the trial and i the Chamber 
in which the contempt was alleg~dly commitl.cd. Furthennorc, the conduct which Karadzic 
alleges may constitute contempt of court relates Lo a number of decisions rendered by the 
Trial Chamber on disclosure lssues.23 Moreover, the ICTY Trial Chamber In Karadzic has 
.adjudicntcd all of Karadzic' s disclosure violation complaints.2'1 As such, the Karadlic Trial 
Chamber is not only best placed to make the Initial t(rcason lll believe" determination. but the 
matter is also closely linked to the proceedings before the Trial Chamber. I, therefore, find 
that the Knradiic Trial Chamber has retained jurisdiction to determine whether there is 
"reason lo believe" that members of the ICTY Prosecution may be in contempt pursuant to 
R.~tlc 90 (C) of the Mechanism Rules. 

Ji,rtsdlction of the Mechanism to Make the "Reason to Believe'' Determination 

22. As referenced above, Karadzic subsequently re-filed his request with respect to the Carla 

?o The Pnmu:mor v. R11dova11 Kal'ad:!ic, Case No, IT-95-05/18-T, Motion for J\ppointmcnt of Amicus Curiae 
Prosecutor to Investigate Officials of he United State!> of America, 9 December 2013, paras. I, 3, 22. In this ru4\H!.~l. 
Karad:!lc raise~ allcgati,)ns of the apparent interception of confidential communication by Officials of the United 
States or America. 
11 The Pi-<Js,1,-utm· 1•. Radovan Karad:!ic Case No. MICT-13-55•R90.2, Docision on Kuradt.ic's Request to Appoint 
an Amicu.~ C11riae Prosecutor to Investigate Officials of United S1ntes of America and on Proseculion Motions to 
Strike Kttradzlc's Supplemental Submissions, IJ March 2014, para. 14, 
:u The Prosuc11tor v. Radovun Karadlic, C11sc No. IT-95-0S/18-T and ff-02-54-T, Decision on Jurisdiction 
Pollowlng the Assignment ofa Specially Appointed Ch11mbor, 1 R October 2013, p. I; The f>rosecutor ,,. Racfovan 
Kurudtfi:, Case o. lT-95-5/18-T and ff-02-54-T, becision on Request for Arpoinlmcnt of Special Chamber, 11 

ovcniber 2013; The Pl'Ose,·11tor v. Radovtm kuradzi~, Cttsc No, rr-95-05/18•T, Decision on Accused's Motion for 
Appoinlmont of Amicus Ci1riae Prosecutor to (nve~tigato Officials of the United States of America, 16 January 
20 14. p. 3. 
!l Request, paras. 14, 18-24. 
2~ l'rosocution Motion to Strike, para. 3. 
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Del Ponte case and the case concerning On1cials of the United States of America with the 
Mechanism after the respective JCTY Chambers stated that they did not have jurisdiction.2s 
The s~ccially appointed Single Judge, thereafter, asserted jurisdiction over both of these 
cases. 6 Therefore, 1 consider it established jurisprudence that!, as specially appointed Single 
Judge, cari rule on the matter in the event that the Karadzic Trial Chamber declines to do so. 

23 . In th(! event. that the KaradfoS Trial Chamber declines ihi invitation to determine whether 
there is <reason to believe" that members of the ICTY Prosecution may be in contempt, l 
consider that as Mechanism Single Jttdge assigned to the matter I would have competence to 
make such a dcterinintltion pursuant to Rule 90 (C) of the Mechanism Ruic· and will do so if 
the Karadzic Trial Chamber decides not to make this initial determination. 

FOR THE FOREGOING REASONS, l 

1. GRANT the Prosecution Motio1i to Strike, in part, insofar as r invite the Karad1.ic 
Trial Chamber to determine whether the.re is "reason to believe' that ontompt 
may h vc been committed by members of the ICTY Prosecution; 

U. REQ'UEST the Karadzic Trial Chamber to inform tn of its de ision; and 

Ill. DECIDE to remain cised of the matter. 

Arusha, 21 July 2014 1 done in English and French, the English version being authoritative. 

/ ~ /4 /LA ~ l-v-.... lt.~ k ngn Joelf en ..___ 
, fglc Judge 

[Seal of the Mechanism] 

!S The Prosecutor v. Radovan 1<.uradzif:, The l'rosecutor v. Slohndan MilMevic, Case No. M1CT-13-55-R90.l und 
MICT-13-58-ll90. I, Request for Appointment of Single Judge, 4 November 2013: The Proser:11tor v. Raduvcm 
Karad:!il· ·, Rcquesl for bcsignation of Single Judge to Consider Appointment of ,1micus Curiae Prosecutor to 
lnvcstigote Officials ofUnited States of America, 20 JAnuary 2014. 
26 771e Pro.wu:utor v. RadcJ\lan Karadtlc, The l'ro.wm1tor v, Slobodan Milosevic, Case No, MICT-13-55-R90. I nnd 
MICT• 13-58-R90.1, l)ecision on Karadzic Request to Appoint an Amicus C11riae Prosecutor to lnvestigalc 
Contempt Alle&rations Against Fonner ICTY Prosecutor Carla Del Ponte, 27 November 2013 · The l'ro.1·cc11(rw v. 
Radovan Karadiii:, Case No. MJCT-l 3-55-R90.2, Decision on l<arad~ic's Request to Appoint nn Amic:11.1· Curiae 
Prosecutor to Investigate Officials of United States of America and on Prosecuti n Motions to Strike Karad}jc's 
Supplemental Submissions, 13 March 2014. 
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