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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused® “91
Motion for Finding of Disclosure Violation and for Remedial Measures (April 2014)”, filed on

8 April 2014 with confidential annexes (“Motion”), and hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused argues that the Office of the Prosecutor (“Prosecution”) has
violated Rules 66(A)(ii) and 68 of the Tribunal's Rules of Procedure and Evidence (“Rules”) in
relation to its untimely disclosure on 28 February and 7 March 2014 of information provided by
seven of its witnesses whose evidence was admitted pursuant to Ruike(SRatements”):

The Accused submits that the Prosecution violated Rule 66(A)(ii) of the Rules by failing to
disclose the Statements in line with the 7 May 2009 deadline or as soon as practicable after

coming into the Prosecution’s possession.

2. The Accused contends that the failure to disclose a transcript of interview with KDZ107
(“Interview”) not only violated Rule 66(A)(ii), but also violated Rule 68 of the Rules as it
suggests that persons who were shot at the Vuk Ké&r&thiool on 13 July 1995 had tried to
escape which in his submission is potentially exculpaforfhe Accused argues that he was
prgudiced by this violation as he was unable to (i) cite this new information as a reason to
refuse the admission of KDZ107’s prior testimony pursuant to Rukes9Zii) request that
KDZ107 be called for cross-examination; or (iii) request that the Interview be admitted as a

supplemental Rule 9ds statement.

3. Accordingly, the Accused seeks an express finding that the Prosecution violated its
disclosure obligations pursuant to Rule 66(A)(ii) with respect to its untimely disclosure of the
Statements. He also seeks a finding of violation of Rule 68hwespect to the Interviefv.The
Accused refers to the Chamber’s exclusion of proposed Defence witnesses for failing to meet
the deadline for the designation of Rulel#2witnesses and similarly requests that the Chamber
exclude the testimony of the seven witnesses as a sanction for the Prosecution’s disclosure

Moation, para. 2.
Motion, paras. 2—3.
Motion, para. 8.
Motion, para. 9.
Motion, para. 10.
Motion, para. 1.
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violation.” The Accused renews his request that the Prosecutiondeesd to provide “open-
file disclosure” given the ongoing disclosure violatiéns.

4, On 17 April 2014, the Prosecution filed the “Prosecution Response to Kasa@irt
Motion for Finding of Disclosure Violation and for Remedial Measures (April 2014)” with a

confidential appendix (“Response”), arguing that the Motion should be disnlissed.

5. The Prosecution notes that one of the Statements was inadvertently disclosed pursuant to
Rule 66(A)(ii) but relates to a different person with the same name as a witness in this case and
thus cannot constitute a disclosure violatidriThe Prosecution acknowledges that the other six
statements (“Remaining Statements”) should have been disclosed earlier pursuant to
Rule 66(A)(ii) and expresses its regret for this délaydowever, the Prosecution argues that the
Accused has failed to demonstrate that he was prejudiced by the late disclosure of the
Remaining Statements and in the absence of prejudice, he is not entitled to any remedy and that
in any event the remedies sought in the Motion are unwarranted, impracticable, and
disproportionaté?

6. The Prosecution contends that with respect to five of the Remaining Statements (“Five
Statements”), the Accused fails to argue that the late disclosure caused him ptéjutiice.
argues that the Motion should be summarily dismissed with respect to the Five Statements, as
the Accused ignored the Chamber’s repeated instruction that he must establish prejudice when
alleging a disclosure violatiotf. In any event, the Prosecution argues that the Adauas not
prejudiced by the late disclosure of the Five StatenténfBhe Prosecution observes that the
information contained in the Five Statements bolsters or at the very least does not undermine or
significantly alter the evidence already admitted pursuant to Rules9&ith respect to these

witnesseg?®

7. In relation to the Interview, the Prosecution argues that its late disclosure did not cause

any prejudice to the Accused given that similar information about the circumstances in which

7 Motion, para. 11.

8 Motion, para. 13.

® Response, para. 2.

10 Response, para. 2.

11 Response, para. 3.

12 Response, paras. 3, 13.

13 Response, para. 4.

14 Response, para. 4.

15 Response, para. 5.

16 Response, paras. 7— 10, confidential appendix.
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prisoners were shot at the Vuk Karadgchool in July 1995 was already in his posses<ioin.
the Prosecution’s submission, the Interview adds nothing new or of significance to material

already in the Accused’s possession and thus, the Accused suffered no pt&judice.

8. With respect to the Accused’s request to exclude the evidence of the witnesses referred
to in the Motion, the Prosecution argues that the Accused failed to demonstrate that the Chamber
should reconsider its prior 9is decisions with respect to these witnesses in order to prevent an
injustice!® The Prosecution observes that the Chamber’s decisierdude proposed 9ds
witnesses for the Defence because of the Accused’s failure to show good cause for missing the
deadline for filing 92bis motions is an “entirely separate matter” from his request to exclude the
evidence of the witnesses referred to in the Motfon.

9. The Prosecution observes that the Accused’s request for “open-file disclosure” has
already been rejected by the Chamber on a number of occasions, and that the Accused is
therefore requesting reconsideration without asserting a clear error of reasoning or pointing to
“any particular circumstance justifying reconsideration in order to prevent an injustice” and
should thus be denied.

10. On1 May 2014, the Accused filed the “Supplemental Submission &nMadtion for
Finding of Disclosure Violation” (“Supplemental Submission”). The Accused refers to a
decision of the Appeals Chamber of the Mechanism for International Criminal Tribunals
(“MICT”) which granted a disclosure violation motion in part, made a finding of violation, and
denied the remainder of the motion in the absence of prejudice to the apjelldmat.Accused
submits that the Appeals Chamber of the MICT makes it clear that a finding of prejudice is not a
pre-requisite to granting a disclosure violation motion in part, and suggests that Judge Kwon

should now refrain from dissenting on this is$tie.

1. Applicable Law

11. Rule 66(A)(ii) of the Rules requires the Prosecution (within a time-limit prescribed by
the Trial Chamber or pre-trial Judge) to make available to the Defence “copies of the statements

17 Response, para. 11.
18 Response, para. 12.
19 Response, para. 14.
20 Response, para. 14.
2! Response, para. 15.

22 Supplemental Submission, paras. 1-2 referringPtmsecutor v. NgirabatwareCase No. MICT-12-29-A,
Decision on Augustin Ngirabatware’s Motion for Sanctions for the Prosecution and for an order for Disclosure,
15 April 2014 (“MICT Decision”),

23 Supplemental Submission, paras. 3—4.
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of all witnesses whom the Prosecutor intends to call to testify at trial, and copies of all
transcripts and written statements taken in accordance with Rbis, ®ule 92ter, and Rule 92

quater.

12. Rule 68 of the Rules imposes a continuing obligation on the Prosecution to “disclose to
the Defence any material which in the actual knowledge of the Prosecutor may suggest the
innocence or mitigate the guilt of the accused or affect the credibility of Prosecution evidence”.
In order to establish a violation of this obligation by the Prosecution, the Accused must “present
aprima faciecase making out the probable exculpatory or mitigating nature” of the materials in

question?

13. Rule 68 bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a party which fails to comply with its disclosure
obligations under the Rules. In determining the appropriate remedy (if any), the Chamber has to

examine whether or not the accused has been prejudiced by the relevantreach.

[1'l. Discussion

14. At the outset the Chamber notes that one of the Statements does not pertain to a witness
in this case and therefore there was no Rule 66(A)(ii) violation with respect to the Prosecution’s

mistaken disclosure of this document.

15. In this case, the Prosecution was required to disclose all Rule 66(A)(ii)) material to the
Accused no later than 7 May 20€9.Turning to the Remaining Statements, which pertain

Rule 92bis witnesses, the Chamber finds that the Prosecution violated its disclosure obligations
pursuant to Rule 66(A)(ii) with respect to their late disclosure as they were only disclosed in
February and March 20%4. The Remaining Statements, which were in the Pudigecs
possession before the 7 May 2009 deadline, should have been disclosed by this date and
subsequent statements should have been disclosed as soon as practicable. The fact that the
Remaining Statements were in the Prosecution’s possession for between nine months and nine

years before their disclosure to the Accused is not a justifiable delay.

24 prosecutor v. Kordi@nd Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 20Rdr¢li¢ and Cerkez
Appeal Judgement”), para. 179.

%5 Kordi¢ and Cerkez Appeal Judgement, para. 17Brosecutor v. Blaskj Case No. IT-95-14-A, Judgement,
29 July 2004, para. 268.

26 Order Following Status Conference and Appended Work Plan, 6 April 2009, para. 7.

2" The Chamber has previously held that the disclosure obligations pursuant to Rule 66(A)(ii) extentiésto 92
withesses: Decision on Accused’s Eighteenth to Twenty-First Disclosure Violation Motions, 2 November 2010,
paras. 35, 38.
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16. While the Prosecution violated its disclosure obligations under Rule 66(A)(ii) of the
Rules by the late disclosure of the Remaining Statements, the Chamber finds that the Accused
has suffered no prejudice as a result of this violation. The Accused has failed to assert, let alone
demonstrate how he was prejudiced by this late disclosure, which relatedi®véithesses,

who were not required for cross-examination. The Accused has failed to argue how the
Remaining Statements add anything new or of significance to previously disclosed material or
evidence already admitted in this case, which would cause him prejudice or warrant
reconsideration of the decision to admit their evidence pursuant to Rbie. 9 the absence

of prejudice to the Accused there is no basis to grant the requested remedies with respect to the

Remaining Documents.

17.  With respect to the Interview, the Chamber finds that information which suggests that
detainees were killed while trying to escape from the Vuk Kata8ghool is potentially
exculpatory to the extent that it may suggest that detainees were not executed but were killed in
the course of an attempted escape. The Chamber therefore finds that the Prosecution also
violated its disclosure obligations pursuant to Rule 68 by failing to disclose the Interview as
soon as practicable given that it dates back to November 2006. However, having reviewed the
portion of the Interview referred to, the Chamber is not convinced that it is of such significance
that the Accused was prejudiced by its late disclo€urdn reaching this conclusion, the
Chamber took into account the equivocal nature of the witness’s response in the Interview and
the fact that the Accused already possessed similar information regarding the circumstances in

which the detainees were allegedly killed at the Vuk Kata8zhool*®

18. TheChamber is also not convinced that the information contained in the Interview is of
such significance that it would have assisted the Accused in seeking to challenge the admission
of KDZ107's evidence pursuant to Rule @#s or request that he be called for cross-
examination. In the absence of prejudice to the Accused there is no basis to grant the requested

remedies with respect to the Interview.

19. The Chamber recalls that it previously instructed the Accused in February 2011 that
“unless a disclosure violation motion seeks an urgent remedy” the resources of all parties would
be best served by filing consolidated disclosure violation motions on a monthly*haie
Chamber considers that a similar instruction is necessary given that the trial phase of the case

has now ended, and considering that the Accused continues to file disclosure violation motions

28 Motion, Confidential Annex I, p. 8.
29 SeeD2262 (Supplemental statement of Mile Jadited 18 April 2012), para. 13.
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which pay little or no attention to the Chamber’s instruction to focus on disclosure violations
which have caused him demonstrable prejudice. The Chamber therefore instructs the Accused,
that unless an urgent remedy is required, any future disclosure violations should be accumulated
and filed in a consolidated motion one month before the closing briefs are due to be filed. This
will allow the parties to devote their valuable resources to the more pressing task at hand while

maintaining the Accused'’s stated interest in documenting disclosure violations.

IV. Disposition

20.  For the foregoing reasons, the Chamber, pursuant to Rules 54, 66(A)(ii), 68, laisd 68
of the Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentidthe Motion in part, and finds that
the Prosecution violated Rules 66(A)(ii) of the Rules with respect to its late
disclosure of the Remaining Statements and also violated Rule 68 of the Rules with

respect to its late disclosure of the Interview; and

b) DENIES the Motion in all other respects.

Done in English and French, the English text being authoritative.

T

Judge O-Gon Kwon
Presiding

Dated this seventh day of May 2014
At The Hague
The Netherlands

[Seal of the Tribunal]

30 Decision on Accused’s Thirty-Second, Thirty-Third, Thirty-Fifth and Thirty-Sixth Disclosure Violation Motions,
24 February 2011, para. 23.

31 Judge Kwon refers to his Partially Dissenting Opinion in the Decision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially Dissenting Opinion of Judge Kwon, 29 March 2011. While
Judge Kwon agrees with the majority that there has been a violation of Rule 66(A)(ii) and 68 of the Rules, in the
absence of prejudice to the Accused, he considers that the Motion should be dismissed in its entirety. Judge
Kwon maintains this position and notes that the Appeals Chamber of the MICT in the MICT Decision did not
expressly address whether a finding of violation in the absence of prejudice is permissible and simply made such
a finding. In the absence of an explicit consideration of this issue by the Appeals Chamber of the Tribunal or the
MICT, Judge Kwon is of the view that his dissent on this issue can stand.
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