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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused’s “Motion to Sever
Count One”, filed on 16 July 2013 (“Severance Motion”), and the “Motion for Suspension of
Defence Case”, filed on 24 July 2013 (“Suspension Motion”), and hereby issues its decision
thereon.

I. Background and Submissions

1. On 28 June 2012, the Chamber, having heard the parties’ oral submtss@ivered its
ruling on the Accused’s oral motion for a judgement of acquittal pursuant to Rulis 88the
Tribunal’'s Rules of Procedure and Evidence (“Rules”) amdr alia, held:

Having reviewed the evidence admitted in this caisle espect to Count 1, the Chamber
finds that there is no evidence, even taken at its highest, which could be capable of
supporting a conviction for genocide in the municipalities as charged under Article 4(3)
of the Statuté.

2. On 11 July 2013, the Appeals Chamber issued its Judgement on the Prosecution’s appeal
aganst the Rule 9&is Ruling, reversed the Chamber’s acquittal of the Accused for genocide in
certain municipalities in Bosnia and Herzegovina (“Municipalities”) under Count 1 of the Third
Amended Indictment (“Indictment”), and reinstated the charges against the Accused under this
Count?

3. On 16 July 2013, the Accused filed the Severance Motion, requesting that the Chamber
order that Count 1 be severed from the Indictment pursuant to Rule 54 of the Rules or,
alternatively, direct the Prosecution to proceed on all counts of the Indictment except Count 1
pursuant to Rule 78is (E)* The Accused submits that severing Count 1 fromrésé of the
Indictment would be in the interest of a fair and expeditious’trible argues that given that the

defence case has proceeded for nine months without Count 1, that the reinstatement of Count 1

The Accused moved for a judgement of acquittal on all counts of the Indictment on 11 Junee20128568—
28626 (11 June 2012). The Office of the Prosecutor (“Prosecution”) responded orally on 13 Junge@012,
T. 28628-28730 (13 June 2012).

2 T.28769 (28 June 2012) (“Rule BB Ruling”).

3 Prosecutor v. Karad#j Case No. IT-95-5/18-AR98bis.1, Judgement, 11 July 2013 (“Appeal Judgement”), para. 117.
The Prosecution filed its “Notice of Appeal of Judgement of Acquittal under Rbig’ @ 11 July 2012 and filed
the “Prosecution Rule @8 Appeal Brief” confidentially on 24 September 2012, with a public version on
25 September 2012.

Severance Motion, paras. 1-5, 20.
Severance Motion, para. 6.
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would add six to seven months to the tfiahd in light of the “unlikely prospects for conviction
Count One at the end of the case”, it is in the interests of justice to sever Count 1 and proceed with

the defence case uninterrupted to its conclusion later this year.

4. The “Prosecution Response to KaradZiMotion to Sever Count 1” was filed on 19 July

2013 (Response to Severance Motiofi")The Prosecution challenges the Severance Motion and
argues that the Accused has failed to meet the test for severance in that severing Count 1 from the
Indictment would result in a far greater delay to the proceedings against the Accused than
proceeding with the Coufit. The Prosecution submits that while proceeding \@itunt 1 will

require a “modest extension” of the time necessary to complete the Accused’s case and a “brief stay
of proceedings”, severing Count 1 at this stage would significantly delay the proceedings, require
the presentation of duplicative evidence, and place an unnecessary burden on witnesses and
resources? The Prosecution further submits that severance cdmosed as a delay tactic to

avoid criminal responsibility and that the Accused’s claim that the unlikely prospects for conviction

on Count 1 militate in favour of severance is speculative and ill-foutded.

5. On 22 July 2013, the Accused filed a “Motion for Clarification” before the Appeals
Chamber, requesting the Appeals Chamber to clarify what it meant in the Appeal Judgement when
it remanded the matter to the Chamber “for further action consistent with this Judg&mest”.
mentoned in the Severance Motion, the Accused interprets the Appeal Judgement as reversing the
Chamber’s findings in the Rule s Ruling on two aspects of tlaetus reuof genocide and one
aspect oimens reareinstating Count 1, and remanding the matter to the Chamber to decide on his
motion for acquittal pursuant to Rule 8& anew in light of the guidance provided in the Appeal
Judgement® On 22 July 2013, the Chamber stated orally thattitd not decide on the Severance
Motion pending resolution by the Appeals Chamber of the Motion for Clarificiti@®n the same

® This estimate of a delay of six to seven months includes the time that the Accused argues is necessary for the
Chamber to reconsider his motion for acquittal on Count 1 pursuant to Rbigif8ight of the Appeal Judgement,
seeSeverance Motion, paras. 7-11, 17.

" Severance Motion, paras. 17-19.

8 On 17 July 2013, the Chamber requested an expedited response from the Prosecution to the SeverarsseMotion,
T. 41366 (17 July 2013).

° Response to Severance Motion, para. 1.
19 Response to Severance Motion, paras. 7, 19.

! Response to Severance Motion, para. 13. The Prosecution opposes the Accused’s interpretation of the Appeal
Judgement which would require the Chamber to reconsider the Accused’s Rigerfétion for acquittal and on the
contrary contends that the Appeal Judgement clearly reversed the Rbie R&@ing and reinstated Count 4ee
Response to Severance Motion, paras. 2—6.

2 prosecutor v. Karad# Case. No. IT-95-5/18-AR®8s.1, Motion for Clarification, 22 July 2013 (“Motion for
Clarification”), para. 7.

13 Motion for Clarification, para. 2.
14 7.41725-41726 (22 July 2013).
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day, the Prosecution filed the “Prosecution Response to KasadZotion for Clarification and
Requet for Urgent Relief”, challenging the Accused’s interpretation of the Appeal Judgement and

requesting that the Appeals Chamber decide on the Motion for Clarification on an urgeft basis.

6. On 23 July 2013, the Chamber stated orally that the Accused should be prepared for the
eventuality that in ruling on the Motion for Clarification, the Appeals Chamber may decide that the
Appeal Judgement is clear that Count 1 is reinstated, as well as for the possibility that the Chamber
may dismiss the Severance Motion theredfterThe Chamber then added that it expected the
Accused to examine any witnesses who are scheduled to testify and who may be relevant to

Count 1 thereon if he so wish¥s.

7. On 24 July 2013, the Accused filed the Suspension Motion, arguing that the defence case
should be suspended for four months to enable him to prepare “for a trial that includes Count
One”!® The Accused first submits that the trial must beoewed pending a determination on the
Severance Motion, the Motion for Clarification, and an allocation of the number of hours for the
defence to complete its case if the remainder of the trial includes CoUrBdcond, the Accused
argues that he needs four months to identify and interview additional witnesses envisioned for the
defence case on Count 1, compile a witness list, and draft “legally sufficient summaries” of the

expected testimony of those witnes&es.

8. On 26 July 2013, the Prosecution filed the “Prosecution Response to K&saelaition for
Sugension of Defence Case” publicly with Confidential Appendix A (“Response to Suspension
Motion”).”* The Prosecution argues that while it accepts thate-inclusion of Count 1 may
require a brief stay of the proceedings to assist the Accused in making marginal adjustments to his
witness list, it submits that the Accused has failed to adequately substantiate his request for a four-

month stay of proceedings in order to question approximately 64 additional witffesses.

9. On 1 August 2013, the Appeals Chamber issued its “Decision on Motion for Clarification”,

wherein it considered that it was not appropriate for the Appeals Chamber to provide the relief

!> prosecutor v. KaradZj Case. No. IT-95-5/18-AR®fs.1, Prosecution Response to KaratiMotion for
Clarification and Request for Urgent Relief, 22 July 2013 (“Response to the Motion for Clarification”), paras. 1, 6—7.

16T, 41825 (23 July 2013).
7' 7.41826 (23 July 2013).

18 Suspension Motion, paras. 24, 26. The Chamber notes that the Suspension Motion contains two paragraphs
numbered “24”".

9 Suspension Motion, para. 13.
2 Suspension Motion, paras. 14—24.

2L On 25 July 2013, the Chamber granted the Prosecution’s request for an extension of the word limit of the Response
to Suspension MotiorseeT. 42065 (25 July 2013).

22 Response to Suspension Motion, paras. 2, 20.
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sought by the Accused in the Motion for Clarification, and denied the Motion for Clarification in its
entirety. The Appeals Chamber considered that “any dispute about the application of the [...]
Appeal Judgement by the [...] Chamber can, subject to the appropriate certification, be agpealed”,
but concluded that neither the Motion for Clarification nor the Response to the Motion for
Clarification “cites to any such certification, or discusses any application of the [...] Appeal
Judgement by the [...] Chambét”.

1. Applicable Law

10.  Article 20(1) of the Tribunal’'s Statute (“Statute”) provides that the Chamber shall ensure
the fairness and expeditiousness of trial with full respect for the rights of the accused. In turn,
Articles 21(4)(b) and (c) of the Statute provide that an accused shall be entitled to the minimum
guarantees of adequate time for the preparation of his defence and shall be tried without undue
delay.

11. Severance of counts after the start of trial is not specifically provided for in the Rules.
Rule 48 of the Rules pertains to the joinder of trials of different individuals accused of the same or
different crimes committed in the course of the same transaction while Rule 49 of the Rules
provides that “[tlwo or more crimes may be joined in one indictment if the series of acts committed
together form the same transaction, and the said crimes were committed by the same accused.” The
Appeals Chamber has held that if, after granting joinder under Rule 49, it becomes apparent to a
Trial Chamber that a trial has become unmanageable, that Trial Chamber may order severance of
the charge$®> A decision on joinder or severance pursuant t@Ralis discretionary and requires

a complex balancing of intangibles in order to properly regulate the proceétings.

12.  Findly, the Appeals Chamber has also held that while Rules 48 and 49 apply to two
different types of joinder, Trial Chambers must consider similar legal requirements and weigh
similar factors under the terms of both RulesConsiderations which the Appeals Chamber has

deemed appropriate to take into account are i) protecting the rights of the Accused under Article 21

of the Statute; and ii) protecting the interests of justice by avoiding the duplication of evidence,

% prosecutor v. Karad#j Case No. IT-95-5/18-AR98bis.1, Decision on Motion for Clarification, 1 August 2013
(“Decision on Motion for Clarification”), pp. 1-2.

4 Decision on Motion for Clarification, p. 2.

% prosecutor v. S. MiloSeti Case No. IT-99-37-AR73, IT-01-50-AR73, IT-01-51-AR73, Reasons for Decision on
Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 20dib§evic Appeal Decision”), para.
26.

% prosecutor v. Tolimir, Mileti and Gverg Case No. IT-04-80-AR73.1, Decision on Radivoje Mistihiterlocutory
Appeal Against the Trial Chamber’s Decision on Joinder of Accused, 27 January RORS{“Appeal Decision”),
paras. 4-5.

27 Mileti¢ Appeal Decision, para. 5.
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promoting judicial economy, minimising hardship to witnesses and increasing the likelihood that

they will be available to give evidené®.

13. In relation to the Motion for Suspension, the Chamber recalls that an adjournment of the
proceedings is an exceptional measure, which it will only order if convinced that it is in the

interests of justice to do $0.

[Il. Discussion

14.  As a preliminary matter, the Chamber recalls that the Appeals Chamber has denied the
Accused’s Motion for Clarification, which sought clarification of the Appeal Judgement. As
mentioned above, the Appeal Judgement reversed the Chamber’s acquittal of the Accused, pursuant
to Rule 98bis, for genocide in the Municipalities under Count 1 of the Indictment, and reinstated
the charges against the Accused under this C8ulit.the Chamber’s view, the Appeal Judgement
isunequivocal in making a final determination on the Rul®i8&uling. With this understanding,

the Chamber therefore considers that the Appeals Chamber did not direct it to consider the
Accused’s motion for acquittal anew when it remanded “the matter for further action consistent
with this Judgement®® Instead, the Chamber was simply instructed to taémessary and
appropriate action with regard to the defence case, with Count 1 having been reinstated.

A. Severance Motion

15. The Accused’s request that Count 1 be severed from the rest of the Indictment revolves
primarily around a time consideration in that he argues that should Count 1 be severed, the defence
case on the remaining counts could proceed, uninterrupted, to its conclusion later this year and the
Chamber could proceed to issue its judgement theréaft®n the contrary, the Accused estimates

atotal delay of six to seven months should the trial proceed with Count 1 having been reffistated.

16. In relation to the time argument presented by the Accused, the Chamber first notes that the
Prosecution’s case is closed in all respects, including on Count 1. Severing Count 1 and
proceeding with it in a separate trial would essentially require the Prosecution to recommence the
presentation of all of the evidence pertaining to the Municipalities component of the case, which

has already been concluded in these proceedings. Time would also have to be granted to both

% Mileti¢c Appeal Decision, para. 8.

2 Decision on Accused’s Motion for Suspension of Proceedings, 18 August 2010, para. 5.
% Seesuprapara. 2

31 SeeAppeal Judgement, para. 117.

32 Severance Motion, para. 19.

% Severance Motion, para. 17. As noted above, the Accused ties this six to seven month estimate to the Chamber
having to reconsider his motion for acquittal afresh, in light of the Appeal Judgesmesupra,footnote 6.
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parties to prepare their respective cases during a pre-trial phase and additional time would have to
be put aside for new Rule 98is proceedings. For a charge as broad as genocide in the
Municipalities, in relation to which the Prosecution called more than 50 witnesses to testify in these
proceedings, the Chamber estimates that the full duration of a new trial on Count 1 would be much
longer than six to seven months. However, as the Chamber will discuss below in relation to the
Accused’s Suspension Motion, while it cannot at this stage determine how much additional time, if
any, it would grant to the Accused to present his case to include Count 1, the Accused himself does
not foresee that the entire delay would exceed six to seven midnthsany event, there is no
indication at this stage that completing these proceedings with Count 1 reinstated as instructed by
the Appeals Chamber would make the proceedings unmanadeablee Chamber is thus not
satisfied that severing Count 1 is in the interests of justice in terms of safeguarding the Accused’s

right to an expeditious trial.

17.  Although the Accused has limited his request for severance to time considerations, the
Chamber has also considered a number of other factors. Holding a second, separate trial on
Count 1 alone would create an unnecessary burden on victims and witnesses who would have to
return to the Tribunal to give additional and wholly repetitive evidence. The Chamber has also
considered the unnecessary burden on the resources of all relevant Tribunal sections that a new trial

on Count 1 would generate.

18.  Accordingly, the Chamber does not consider that the interests of justice warrant severing
Count 1 from the Indictment and will therefore proceed with the rest of the trial with Count 1

having been reinstated as directed by the Appeals Chamber.

B. Suspension Motion

19. The Accused is requesting a suspension of four months “to complete the process of
identifying additional witnesses for Count One, obtaining sufficient information about those
witnesses, compiling a witness list, and drafting legally sufficient summaries of the expected

testimony of those withesse¥".

20. TheChamber first wishes to recall that the defence case opened on 16 October 2012, four
months after the Chamber’s Rule B8 Ruling, and that at this stage, the Chamber has heard 173
defence witnesses in the span of approximately 230 hours of the 300 hours granted to the Accused

to present his case. The Chamber therefore acknowledges that at this advanced stage of the defence

34 SeeSeverance Motion, para. 17.
% SeeMilogevi¢ Appeal Decision, para. 26.
% Suspension Motion, para. 24.
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case, the implementation of the Appeal Judgement will necessarily require some adjustment to the
Accused’s preparation of his case and thus warrants some additional time in order for him to

prepare before proceeding with the remainder of the case including C8unt 1.

21. The Chamber first recalls that it is incumbent on all accused persons to prepare for their

defence cases throughout the trial proceedings as shown in other Trial Chambers’ rulings, that

it is the obligation of the accused to have beennptey for and preparing the presentation

of their evidence based upon all the charges in the Indictment, and not simply upon the
ones that may survive the Chamber’'s decision upon the Rulgs9®otions. Such
preparation necessitates that the majority of the work will have already taken place prior
to the rendering of the Rule 98s decisions, and indeed dating back to the pre-trial
phrase of the proceedinifs

22.  Thus, in determining a reasonable length of time for the Accused to adjust his preparations,
the Chamber has considered a number of factors. First of all, the Chamber notes that the various
lists of witnesses filed by the Accused pursuant to Rulée6®f the Rules have all included
references to witnesses relevant to Coufit Of particular importance, it is worth noting the mos
recently revised witness list filed by the Accused, which lists more than 150 witnesses whose
evidence is, at least in part, relevant to Couftt The Accused has therefore already conducted the
initial preparations required to identify which withesses would be able to give evidence relevant to
Count 1 and thus, any additional work by the defence team at this stage should focus on
supplementing the work completed to date. The Chamber therefore does not consider that the
Accused needs to start his preparations on Count 1 from scratch. Second, throughout the course of
his defence case, the Accused has presented a substantial amount of evidence relevant to parts o
Count 1**  Thus, while it is true that additional witnessesynfave to be identified and
interviewed to supplement evidence already on the record in relation to Count 1, the Chamber is
not persuaded by the Accused’s claim that the number of additional individuals that he and his

defence team need to interview is as high as 64.

3" But seeAppeal Judgement, para. 114: “The Appeals Chamber is similarly unpersuaded by &asadithission
that a reversal of the Judgement of Acquittal would disrupt the ongoing trial on the remaining Counts of the
Indictment and would represent an irresponsible use of public funds.”

38 prosecutor v. Milutinov et al, Case No. IT-05-87-T, Order on Close of Prosecution Case-in-Chief, Rudis 98
Proceedings, and Defence RuletébFilings, 5 March 2007, para. 4; referred toPirosecutor v. Prit et al, Case
No. IT-04-74-T, Decision on Motion for Extension of time for the Commencement of the Defence Case and
Adopting a New Schedule, 28 January 2008, p. 6.

39 Seefor instanceRule 65ter Submission: Defence Witness List, public with confidential annex, 27 August 2012.
“0 Defence Further Revised Rule #% Witness List, public with confidential annex, 26 February 2013.
“1 This is referred to extensively in the Response to Suspension Motion, paras. 6, 7, 9, 13, 18.
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23. The Chamber also recalls its “Scheduling Order on Close of the Prosecution Case, Rule 98
bis Submissions, and Start of the Defence Case” issued on 26 April 2012, in which it decided, in
light of the breadth of this case, that the defence case should start five months after the last
Prosecution witness was called and about three and a half months after the delivery of the Rule 98
bis Ruling*? The Chamber determined this period of prepardtiothe defence case on the basis

on the totality of the Indictment, including Count 1. While the Chamber acknowledges that most of
that preparation period occurred after the Rulé@8&Ruling, and therefore may have focused on

the then remaining Counts of the Indictment, the Accused already had close to two months to start

his defence case preparation at a stage when the Indictment included Count 1.

24. Accordingly, in light of all of the above, the Chamber considers that it is reasonable for the
Accused to be granted a period of suspension in the proceedings of two months in which to adjust
his preparations for the defence case to include a defence on Count 1.

2 Scheduling Order on Close of the Prosecution Case, Rulgis98ubmissions, and Start of the Defence Case,
26 April 2012, paras. 10-13, 28.
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IV. Disposition

25.  Accordingly, the Chamber, pursuant to Articles 20(1), 21(4)(b), and 21(4)(c) of the Statute
and Rule 54 of the Rules, hereby:

a)
b)

c)

d)

DENIES the Severance Motion;
GRANTS the Suspension Motion in part;

ORDERS that the hearings in this case are hereby suspended and shall recommence
on 28 October 2013;

ORDERS that the Accused file a revised Rule &% witness list and a revised
Rule 65ter exhibit list no later than 18 October 2013; and

DENIES the Suspension Motion in all other respects.

Done in English and French, the English text being authoritative.

T

Judge O-Gon Kwon
Presiding

Dated this second day of August 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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