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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the “Prosecution’s Response to
Disclosure of Report of Expert Withess Radovan Radihamd Request to Exclude Portions of

This Report”, filed on 8 April 2013 (“Request”), and hereby issues its decision thereon.

I. Background and Submissions

1. On 26 April 2012, the Accused was instructed by the Chamber to file the list of expert
witnesses he intended to call during his case and to serve upon the Chamber and the Office of the
Prosecutor (“Prosecution”) copies of tt@riculum vitae and reports of these expert witnesses by

no later than 27 August 2012. On 17 August 2012, he requested that the deadbinehe
submission of the expert report of witness Radovan RadingWitness”) be extended until

27 September 2012. On 23 August 2012, the Chamber granted this reéqresordered that the
Witness'’s expert report be filed no later than 27 September2012.

2. On 27 September 2012, the Accused filed a notice (“Notice”) disclosingcuheculum

vitae of the Witness and the BCS version of his expert report, entitled “The Control Authority of
Dr. Radovan KaradZiin the Strategic Command System of the VRS” (“R&pdr In the Notice,

the Accused maintains that the Witness is a military expert and has been accepted as such in the
Prosecutor v. Krsti¢, Prosecutor v. Gali¢, and Prosecutor v. Milutinovi¢ et al. cases. The Accused

alwo states that he directed the Witness to study the reports of military experts called to testify by
the Prosecution, namely Richard Butler and Reynaud Theunens, about portions of their expert
witness reports which he considered to be incofrefe reports of Butler and Theunens (together,
“Butler and Theunens Reports”)—entitled “Radovan KARAOZind the ‘SRBiH’ TO-VRS
(1992-1995)" “VRS Corps Command Responsibility Repdtt"Srebrenica Military Narrative
(Revised) Operation ‘Krivaja 95, “VRS Brigade Command Responsibility Repditand “VRS

Scheduling Order on Close of the Prosecution Case, Rul@s98ubmissions, and Start of the Defence Case,
26 April 2012, para. 24.

Motion for Extension of Time: Expert Report for General Radovan Radinb¥iAugust 2012, paras. 1, 8.
Decision on Accused’s Motions for Extension of Time for Filing of Expert Reports, 23 August 2012, para. 6.
Disclosure of Report of Expert Witness: General Radovan RadjitwiSeptember 2012.

Notice, para. 2, referring tBrosecutor v. Krsti¢, Case No. 1T-98-33Prosecutor v. Gali¢, Case No. 1T-98-29,
Prosecutor v. Milutinovi¢ et al., Case No. IT-05-87.

Notice, para. 3.
P3033 (Reynaud Theunens’s expert report entitled “Radovan Kaeafithe SRBiH TO-VRS (1992-1995)").
P4913 (Richard Butler’s expert report entitled “VRS Corps Command Responsibility Report”, 5 April 2000).

P4914 (Richard Butler's expert report entitled “Srebrenica Military Narrative (Revised): Operation ‘Krivaja 95,
1 November 2002).
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Main Staff Command Responsibility Repdft—focus on a wide variety of military-related
maters, including the structure and activities of the Socialist Federal Republic of Yugoslavia
armed forces? the development and implementation of the Strat€gials of the Serbian People

in Bosnia and Herzegovina (“Strategic Goalf$")the authority of the Accused as Supreme
Commander of the Army of Republika Srpska (“VRS*the structure and responsibilities of

brigades within the VRS> and a narrative of events transpiring during Openairivaja 95°

3. On 16 October 2012, in the “Prosecution Response to Disclosure of Report of Expert
Witness: General Radovan Radingv(“Response”), the Prosecution reserves its rightnake
submissions pursuant to Rule &% (B) of the Tribunal’'s Rules of Procedure and Evidence
(“Rules”) within 30 days from the disclosure of the English translation of the R€pdFhe
Prosecution also states that it does not challenge the qualifications of the Witrielss. Accused
disclosed the English version of the Report on 7 March 2G3:-mail *°

4, In the Request, the Prosecution seeks the exclusion of portions of the Report because they
consist of analysis beyond the confines of the Witness’s expertise, are outside of the scope of the
Report, and/or are irrelevant to the charges in the Third Amended Indictment (“IndictMent”).
More specifically, the Prosecution first requests exclusion of portions of the Report which are
“unrelated to military expertise” and in which the Witness “comments or opines on historical,
political and legal matters® Second, the Prosecution notes that portions ofReyeort, while
acknowledging that the topics of (i) proportionality and legitimacy of shelling in and around
Sarajevo and (ii) crimes following the Krivaja @peration are beyond the scope of the Report,

19'p4915 (Richard Butler's expert report entitled “VRS Brigade Command Responsibility Report”, 31 October 2002).
11'p4917 (Richard Butler's expert report entitled “VRS Main Staff Command Responsibility Report”, 9 June 2006).

12p3033 (Reynaud Theunens’s expert report entitled “Radovan Karaadithe SRBiH TO-VRS (1992-1995)"),
pp. 45-121.

13 p3033 (Reynaud Theunens’s expert report entitled “Radovan Karaadithe SRBiH TO-VRS (1992-1995)"),
pp. 283-286.

4 P3033 (Reynaud Theunens’s expert report entitled “Radovan Karaadithe SRBiH TO-VRS (1992-1995)"),
pp. 500-582.

15 See generally P4915 (Richard Butler's expert report entitled “VRS Brigade Command Responsibility Report”,
31 October 2002).

16 See generally P4914 (Richard Butler's expert report entitled “Srebrenica Military Narrative (Revised): Operation
‘Krivaja 95, 1 November 2002).

" Response, para. 2.
18 Response, para. 3.
9 Request, para. 1, footnote 1.

2 Request, para. 3, referring to Report, paras. 11, 13, 18-19, part of para. 24, 25, 32—33, part of para. 34, part of para.
36, 39-46, 91-93, 140-142, 144, 146-152, 154, 159-162, part of para. 163, 164-173, 175, 177-183, 201-204, part
of para. 267, 268, 277-286, 290, 300-303, part of para. 315, part of para. 317, part of para. 340, 354-370, 386—398,
417-418, part of para. 419, part of para. 420, part of para. 427, 428-429.

2 Request, para. 5.
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then nevertheless include analysis of the same, should therefore be eXtludéitd, the
Proscution argues that parts of the Report relate to regions not in the Indictment and thus should
be excluded from the Repdft. Fourth, the Prosecution notes that the Witness snigal
conclusions and “often bases his analysis on unsourced and unsubstantiated factual all&gations”.
The Prosecution thus argues that only the parts of the Report based on the Witness’s specialised
knowledge, skills, or training should be treated as expert evidence, and that the Chamber should
attribute appropriate weight to the Report given the frequency and nature of conclusions unrelated
to the Witness'’s expertise and unsupported by the evidné&énally, the Prosecution does not

dispute that the Witness is a military expétt.
5. The Accused did not reply to the Request.

Il. Applicable Law

6. Rule 94bis, which is a general rule concerning expert witnesses, provides as follows:

(A) The full statement and/or report of any expeithess to be called by a party shall
be disclosed within the time-limit prescribed by the Trial Chamber or by the pre-
trial Judge.

(B) Within thirty days of disclosure of the statement and/or report of the expert
witness, or such other time prescribed by the Trial Chamber or pre-trial Judge, the
opposing party shall file a notice indicating whether:

(i) it accepts the expert withess statement and/or report; or
(if) it wishes to cross-examine the expert witness; and

(iii) it challenges the qualifications of the witness as an expert or the relevance
of all or parts of the statement and/or report and, if so, which parts.

(C) If the opposing party accepts the statement and/or report of the expert witness, the
statement and/or report may be admitted into evidence by the Trial Chamber
without calling the witness to testify in person.

7. The general standards of admissibility which are set forth in Rule 89 apply to expert

reports?’ Rule 89(C) provides that a Chamber may admit algvant evidence which it deems to

%2 Request, paras. 6-7.

% Request, paras. 5(g)-5(h).
% Request, para. 8.

% Request, para. 8.

% Request, para. 4.

%" Decision on Prosecution’s Motion for Admission of Evidence of Eight Experts Pursuant to Rbiesa8@l 94bis,
9 November 2009 (“Decision of 9 November 2009"), para.Présecutor v. Popovié et al., Case No. IT-05-88-
AR73.2, Decision on Joint Defence Interlocutory Appeal Concerning the Status of Richard Butler as an Expert
Witness, 30 January 2008P@povi¢ Appeal Decision”), para. 22rosecutor v. Tolimir, Case No. IT-05-88/2-T,
Decision on Admission of Expert Report of Ratko Sknwith Separate Opinion of Judge Mindua and Dissenting
Opinion of Judge Nyambe, 22 March 201Zdlimir Decision”), para. 12.
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have probative value. A minimum degree of transparency in the sources and methods used in an
expert report is required at the stage of admission into evidence in order for the Chamber to
determine the report’s probative vafife. Furthermore, pursuant to Rule 89(D), such probative
value must not be substantially outweighed by the need to ensure a fat trial.

[Il. Discussion

8. As a preliminary matter, the Prosecution does not challenge the Witness’s qualifications as
an expert under Rule 3#s.*® On the basis of the information contained in hig*¥the Chamber
is satisfied that the Witness is qualified as a military expert within the meaning of Rhilg &7

thus can be called to testify as such.

9. Furthermore, the Chamber recalls the Accused’s submission that he requested the Witness
to address portions of the Butler and Theunens Reports “which he believes to be intorrect”.
Accordingly, the scope of the Report is related to and governed by the scope and the content of the
Butler and Theunens Reports. As stated adwee Butler and Theunens Reports, as well as the
evidence adduced during their testimony, deal with issues such as: (i) the events occurring during
and after the Krivaja 95 operation, including discussions of both military and civilian attivity;

(i1) the development and implementation of the Strategic Goals as a basis for VRS military
activity;*® and (iii) descriptions of Army of Bosnia and Heraeia (“ABiH”), NATO, and United

Nations Protection Force activitiés. The Chamber thus considers that the Report isrggne
relevant to the Indictment. The Chamber also considers that the Butler and Theunens Reports lack
determinations of the legality or illegality of the activities of the VRS. In fact, on multiple

occasions on cross-examination both witnesses declined to engage in legal #nalysis.

8 Prosecutor v. Gotovina et al., Case No. IT-06-90-T, Decision on Admission of Expert Report of Geoffrey Corn, 22
September 2009, para. 5.

% Decision of 9 November 2009, para. 14.
% Response, para. 3; Request, para. 4.

%! See 65 ter 1D21046.

32 Notice, para. 3.

33 See supra para. 2.

34 See generally P4914 (Richard Butler's expert report entitled “Srebrenica Military Narrative (Revised): Operation
‘Krivaja 95, 1 November 2002).

% see, eg., P3033 (Reynaud Theunens'’s expert report entitled “Radovan Kamuttithe SRBiH TO-VRS (1992-
1995)"), pp. 283-286, 347—-467; Reynaud Theunens, T. 17022 (20 July 2011); T. 17067, T.17132-17133 (21 July
2011).

% See eg., P4914 (Richard Butler’s expert report entitled “Srebrenica Military Narrative (Revised): Operation ‘Krivaja
95™, 1 November 2002), pp. 35-38.

37 See, e.g., Reynaud Theunens, T. 16980 (20 July 2011); T. 17124, 17136 (21 July 2011); Richard Butler, T. 27687,
27712-27713 (19 April 2012); T. 27789-27790 (20 April 2012).
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A. Subject-matter outside of the expertise of the Witness and/or outside the proper scope

of the Report

10.  With respect to the Prosecution’s request that certain sections of the Report be redacted, the
Chamber recalls that an expert witness is intended to provide specialised knowledge that can assist
the Chamber to understand or determine an issue in di¥puRegarding paragraph 5 of the
Request, where the Prosecution alleges that certain portions of the Report should be excluded on
the basis that the Witness analyses and draws conclusions on matters unrelated to his military
expertise, including historical, political, and legal matféitie Chamber agrees that some of those
should be excluded because they are outside of the proper scope of the Report and/or are outside of
the Witness’s expertise. The Chamber has therefore decided to exclude the following portions of

the Report on that basis:

a. Paragraphs 18-19, 175, and 277, which relate to the demographics and

history of Sarajevo or other municipalities;

b. Paragraphs 39-46, which relate to the Witness’s views about trials at the

Tribunal and perceptions of Serbian responsibility in the conflict;

C. Paragraph 159, starting from “In a geo-political sense,” until “East, West,

and the Islamic world”, which relate to historical background; and

d. Paragraph 268, which refers to the political reasons behind the Bosnian Serb

campaign in Sarajevo.

Additionally, while in paragraph 5 of the Request the Prosecution also moves for the exclusion of
portions of the Report which relate to the Strategic Goals, the Chamber recalls that a core argument
in Theunens'’s evidence was that the Strategic Goals were the “basis for the Bosnian Serb military
operations during the 1992 to 1995 period” and that the VRS Operational Directives converted the

political Strategic Goals into instructions for combat operatfBngccordingly, the Accused is

3 Decision on Prosecution Motion to Exclude the Expert Report of Kastaski, 5 April 2013 (Cavoski Decision”),
para. 17;Popovi¢ Appeal Decision, para 2Tolimir Decision, para. 35Prosecutor v. Gali¢, Case No. 1T-98-29-T,
Decision Concerning the Expert Witnesses Ewa Tabeau and Richard Philipps, 3 July@di@20¢¢cision”), p. 2;
Prosecutor v. Srugar, Case No. IT-01-42-PT, Decision on the Defence Motions to Oppose Admission of
Prosecution Expert Reports Pursuant to Rulbi§4l April 2004, p. 4.

% Report, paras. 11, 13, 18-19, part of para. 24, 25, 32—33, part of para. 34, part of para. 36, 39—-46, 91-93, 140-142,
144, 146-152, 154, 159-162, 175, 177-178, 180-183, 201-204, part of para. 267, 268, 277-286, 290, 300-303, part
of para. 315, part of para. 317, part of para. 340, 354-370, 386—398, 417418, part of para. 419, part of para. 420,
part of para. 427, 428-429. The Chamber notes that paragraph 179 is missing in the Report.

“0'p3033 (Reynaud Theunens's expert report entitled “Radovan Karaakdithe SRBIH TO-VRS (1992-1995)"),
pp. 283-286, 347-467; Reynaud Theunens, T. 17022 (20 July 2011); T.17067, T.17132-17133 (21 July 2011).
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entitled to an opportunity to respond to this component of the Prosecution’s case. Furthermore, the
Chamber considers that the Witness is a military expert of comparable expertise to that of Butler
and Theunen$: For that reason, most of the portions of the Regealing with the Strategic

Goals are neither outside of the scope of the Report nor outside of the Witness'’s €Xpertise.

11. TheChamber considers, however, that paragraphs 146—-151 and 154 of the Report—which
relate to the purely historical and political reasons behind the adoption of the Strategic Goals,
including the political activity of Bosnian Muslims and Bosnian Croats—are outside of the

Witness'’s expertise and thus should be excluded from the Report.

12.  With regard to portions of the Report relating to the proportionality and legitimacy of
shelling in and around Sarajevo, the Chamber considers that the following portions of the Report
should be excluded because they relate to legal, as opposed to military, matters and are thus outside

of the Witness’s expertise:

a. Paragraph 302, which relates to legal analysis of the military operations

within Sarajevo; and

b. Paragraph 315, starting from “If we know that according to the
establishment” until the end of the paragraph, which makes legal

determinations about sniper fire.

13. With regard to the remaining Sarajevo-related portions of the Report for which the
Prosecution moves for exclusihthe Chamber notes that Sarajevo is not addresset ideail

in the Butler and Theunens Reports. The Chamber further considers that the issue of shelling and
sniping of Sarajevo is not explicitly contemplated in the Notice, wherein the scope of the Report is
described as encompassing topics raised in the Butler and Theunens Reports. However, the
Chamber notes that such portions of the Report fall broadly within the Witness’s expertise as a
military expert. Furthermore, they relate to the broader purpose of the Report, namely,
demonstrating the legitimacy of VRS military strategy. Accordingly, the Chamber is of the view

that these paragraphs should not be excluded.

“1 Compare 65 ter 1D21046with P3031 (Reynaud Theunens’ 206&rriculum vitae) and P4912 (Richard Butler's
curriculum vitae).

“2 Report, paras. 11, 144, 152, and 177-178, 180-183. The Chamber also considers that paras. 13, 91-93, 140-142, the
remainder of para. 159 not excluded in para. 10(c) above, and 201-204, which do not relate explicitly to the Strategic
Goals, are neither outside of the scope of the Report nor outside of the Witness’s expertise.

3 Report, para. 24, starting from “Under such circumstances,” until “Proposal of Selected Targets for Destruction’;

25; 267, starting from “After the establishment of demarcation lines” until the end of the paragraph; 278-286; 290;
300-301; 303.

Case No. IT-95-5/18-T 7 15 July 2013
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14.  With regard to portions of the Report relating to events following Krivaj& &% Chamber

realls the Prosecution’s argument that portions of the Report should be excluded because they do
not relate to military matters and/or more closely resemble the evidence of an eye witness, thus
being outside of the Witness’s expertise. However, Butler's report, entitled “Srebrenica Military
Narrative (Revised): Operation ‘Krivaja 95, contains a great deal of evidence relating not only to
VRS activities, but also to the timeline of events on the ground, including the movement of the
civilian population®® As stated earlief’ the Accused must have an opportunity to respontigo t

part of the Prosecution’s case particularly when the scope of the Report is such that it is meant to
address the Butler and Theunens Reports and when the Witness’s expertise is comparable to that of
Theunens and Butler. Finally, in light of the preceding factors, the Chamber does not consider the
Witness'’s passing reference in the Report that more analysis is necessary to assess “the entirety of
elements of crimes that may have been committed” to be a sufficient basis for exclusion of those
portions?’ The Chamber thus considers that the portions oRépert relating to events following

Krivaja 95are neither outside of the scope of the Report nor outside of the Witness’s expertise.
B. Issues not relevant to the Indictment

15. The Chamber recalls that commentary on subject matters outside the temporal or
geographical jurisdiction of the Indictment does not relate to the charges contained therein and thus
are irrelevanf® As such the Chamber considers that the followinggraphs should be excluded

from the Report:

a. Paragraphs 165-173, which relate to Bosanska Krupa, a municipality that
has been removed from the Indictment pursuant to Ruldigf the

Rules?

4 Report, paras. 32—-33; 34, starting from “There is a direct link” until “and every battle and capture of prisoners”, as
well as from “The so-called ‘opportunistic killings™ until the end of the paragraph; 36, starting from “This author
subscribes to the view that” until “but also of those who could have but failed to prevent it”, as well as from “Apart
from blind revenge,” until the end of the paragraph; 317, starting from “It is thus pointless to discuss” until the end of
the paragraph; 340, starting from “Nor was it able to foresee” until “and the capture of large numbers of these men”;
419, point (3) beginning “the evacuation of the population from dotoand point (8) beginning “with the
exception of the incident in Kravica”; 354-357; 358—-370; 386—398; 417-418; 420, starting from “In this respect”
until “foreign military intervention”, as well as from “This study did not ascertain” until the end of the paragraph;
427, starting from “(2) Dr. KARADZL did not know that” until the end of the paragraph; 428-429.

% See eg., P4914 (Richard Butler's expert report entitled “Srebrenica Military Narrative (Revised): Operation ‘Krivaja
95™, 1 November 2002), pp. 40-46.

%6 See supra para. 10.
" Report, para. 26See also Report, para. 20.
8 Cavoski Decision, para. 17.

“9The Chamber also considers that para. 163, starting with “The first CUTILHEIRO map” until the end of the
paragraph, and para. 164 relate generally to the Strategic Goals and are thus neither outside of the scope of the
Report nor outside of the Witness’s expertise.

Case No. IT-95-5/18-T 8 15 July 2013
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C. Lack of sources

16.  Finally, the Chamber recalls that to satisfy the minimum standard of reliability, an expert
witness is expected to provide sufficient information as to the sources used in support of the
conclusions in his report. These sources must be clearly indicated and accessible to allow the
opposing party to challenge the basis upon which the expert reached those corfludibes.
Chamber notes that the Witness provides limited references for many of the views and opinions in
the Report’ However, such limited references will go to theéghethe Chamber will ultimately
ascribe to this material according to the nature of the Witness’s expertise and in light of the totality

of the evidence.

%0 Cavoski Decision, para. 22; Decision on Evidence of Robert Donia, 19 February 2010, Be@alSo Prosecutor
v. Gali¢, Case No. IT-98-29-T, Decision on the Prosecution Motion for Reconsideration of the Admission of the
Expert Report of Prof. Radinayi21 February 2003, para.®ali¢ Decision, p. 2.

1 See, e.g., Report, paras. 67—72, 185-194, 215-226, 255-264, 399-403.
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