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L. The Disciplinary Board, established pursuaint to Article 48(D) of the Code of Professional
Conduct for Counsel Appearing before the International Tribumal, 1T/125 Rev. 3, ("Code of
Conduct” or “Code” and “Tribunal”, respectively) is seised of appeals by Mr. Toma Fila and by the
Registrar of the Tribunal (“Registrar”) against the confidential Decision of the Disciplinary Panel in
the Matter of Mr. Toma Fila, case number DP-2-13, signed on 23 October 2012 and communicated

to the parties on 25 October 2012 (“Decision™).
I. PROCEDURAL BACKGROUND

2. On 9 February 2012 the Registrar filed confidentially a disciplinary complaint against Mr.
Toma Fila, attorney at law practising before the Tribunal, alleging several violations by Mr. Fila of
Ariic}::; 35(1), (iv) and (v) of the Code of Conduct ("Complaint”), In particular, the Complaint
alleged that (i) from 29 December 2008 through 15 January 2009 (“lirst period of alleged

wnauthorised practice™ and from 22 January 2010 through 30 November 2011 (“second period of

alleged unauthorised practice™) Mr. Fila practised before the Tribunal while uriauthorised to practise

law, in viclation of the Rules of Procedure and Evidence of the Tribunal (“Rules™), the Code of

Conduct, and the Directive on the Assignment of Defence Counsel, TT/73/REV, 11 ("Directive™);

(i) provided false information to the Registry in his application pmtsuaﬂi to Rule 45 of the Rules
{*“Rule 45 application™); (iii) failed to disclose to the Registry the two pedods of alleged
pnguthorised practice, as well as his position as advisor to a member of the Serbian government,
colerminous with his representation of a client before the Tribunal; (iv) potanﬁaﬂy violated
Article 14 of the Code of Conduct by failing to inform his client of the potential conflict of interest
atising out of his appointment as government advisor; (v) practised law before the Tribunal in
violation. of the Serbian Bar Statute: (v) made statements in interviews to Radio Television of
Repubhika Srpska ("RTRS™) and *Vesti” newspaper in violation of Articles 3(v), 27(A) and 14(A)

of the Code of Conduct.

3. On 23 October 2012 the Disciplinary Panel issued its Decision by which it found that Mr.
Fila has engaged in professional misconduet in violation of Article 35(v) of the Code of Conduct
for failing to disclose to the Registry his position as advisor to a member of the Serbian government
and, by majority, that he has violated Article 350} of the Code by making the following statement
in the RTRS interview: “tlhe main aim has been achieved, Serbia has been demonized”. It
imposed on Mr, Fila the sanction of a public reprimand. The Disciplinary Panel dismissed the

Complaint in all other respecl:s.1

! Decision, paras 58, 73, 77-79, 92-93,
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4, In a memoranduin to the President of the Tribunal dated 6 November 2012 and stamped
8 November 2012 the Registrar gave. notice of his intention to appeal the Decision to the
Disciplinary Board within 14 days of notification to Mr. Fila of the translation of the Decision into
B/C/S.?

e

5. In the same memorandum the Registrar indicated that by letter dated 31 Oatéber 2011 the
President of the Association of Defence Counsel of the ICTY ("ADC-ICTY™) wnformed the
Tribunal that Ms. Colleen Rohan and Mr, Karim Khan had been elected by the ADC-ICTY to be
appointed to the Disciplinary Board, pursuant to Ariicle 48(D)) of the Code of Conduct. The
Registrar further noted the cases before the Tribunal in which Mr, Fila appears and has appeared in

the past as counsel and requested that the Disciplinary Board be formed anew.

6. On 8 November 2012 Mr. Fila filed his appeal against the Decision of the Disciplinary
Panel, challenging the Panel’s findings regarding his appeintment as advisor to a merber of the
Serbian government and regarding the RTRS interview on the basis that the Disciplinary Panel

committed errors of law and ervors of fact?

7. On 14 November 2012 the President of the Tribunal appointed Judge Khalida Rachid Khan,
- Judge Burton Hall and Judge Bakhtivar Tuzmukhamedov to the Disciplinary Board. On
21 November 2012 the Prestdent altered the composition of the Disciplinary Board, replacing Judge

Bakhtivar Tuzmukhamedov with Judge Howard Morrison.

8. On 26 November 2012 the Registrar filed his appeal against the Decision of the Disciplinary
Parel. The Registrar challenged the Panel’s findings that the conduct alleged in the Complaint did
not constitote miscondoct and its Hnding that Mr, Fila's misconduct in failing to disclose his
appointment 48 an advisor to a member of the Serbian government was not a grave violation,

subrmitting that the Disciplinary Panel erred in law, procedure and fact in its 'ﬁmdingsfj'l

9. On 23 January 2013 the Disciplinary Board issued an Order Determining Procedure and
Setting Time Schedule by which it ordered the Registry, imfer alia, to provide Mr. Fila with
translations into B/C/S of the Registrar’s Memorandum of 8 November 2012 and the Registrar’s
Appeal gs soon as possible and allowed Mr. Fila to respond to the Registrar’s Appeal within 21

days from the date he was served with the translations.

> Registrat’s Intermal Memorandum to the President of the Tribunal dated 6 November 2012 and stamped 8
Novewber 2012 ("Registrar’s niemoranduny of § November Z0127),

¥ Case No. DP-2-13, Appeal of Mr. Toma Fila against the Decision of the Disciplinary Panel of 23 October 2013,
subinitied contidentially on 8 November 2042 (“Fila's Appeal”).

* Case No. DP-2-13, Appeal of Disciplinary Panel Decision in Case DP 2-13, submitted confidentially on 26 November
2042 {"Registrar’s Appeal”), pards 19-20,
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10. On 14 February 2013 the Disciplinary Board dismissed a request filed by Mr. Fila on
1 February 2013 which sought to dismiss the Registrar’s Appeal as late,” The Disciplinary Board
found that pursuant to the disposition of the Decision of the Disciplinary Panel, the fourteen day
deadline for filing of appeals ran for both Mr. Fila and the Registrar from the date of notification to
Mr. Fila of the translation of the Decision into B/C/S, i.e. from 12 November 2012, and that the

Registrar’s Appeal was filed within the time limit set by the Disci plin‘ary'PaneL

11, On 26 February 2013 Mr. Fila submitted his Response to the Registrar’s Appeal in B/C/S.°
An English translation was filed on 28 February 2013.

II. STANDARD OF REVIEW

12, The Code of Conduct does not define a standard for appellate review, Article 48(G) of the
Code only provides that the Disciplinary Board shall not receive or consider any evidence that was
not presented to the Disciplinary Panel, unless it copsiders that the interests of justice s require,
In its earlier decisions, while not defining specifically a standard of review, the Disciplinary Board
followed the appellate review standard applied by the Appeals Chamber in appellate proceedings
hefore the Tribunal.” A comparative review of disciplinary proceedings in national jurisdictions
reveals that in national jurisdictions appeals from decisions of disciplinary bodies tend to follow the

general appellate proceedings.®

13, Pursuant to Article 25 of the Statute of the Tribunal, the Appeals Chamber reviews only
errors of law which have the potential to invalidate the decision of the Trial Chamber and ervors of

fact which have occasioned a miscarriage of justice” Under this standard, where the Appeals

> In the Maiter of Mr. Toma Fila, Case No. IT-13-93-Misc. 1, Onder an Me, Fila's Request to Dismiss the Registrar’s
Appeal, issued confiderially on 14 Pebruary 2013,

S In the Matter of My, Toma Fila, Case No. TT-13-93-Mise.1, Response w Registrar’s Appeal Tiled confidentially on
m February 2013 (“Fila’s l{cspons\,”)
? See In the Matter of Mr. Boris Aleksic, Case No. IT-03-67-T, Decision on the Appeal by the Regisar to the
quuphn‘m Board, 19 December 2011 (“Aleksic’ Dedision”).
¥ I France decisions of 4 dmmp]mdry conneil are-appealed before the Court of Appeal; the decisions of the Court of
Appeal gy be appealed in fom to the Court of Cassation following the civil procedure, Conseil Des Barreauy
Eusopémi&)uns&} of Bars and Law Societies of Europe, Sumunary of Disciplinary Proceedings and Contact Points in
the B arid EEA Menber States, November 2004, p. 13. In Germany, decisions of the Lawyers® Disciplinary Court
may be appealed before the Higher Lawyers’ Disciplinary Court in “accordance with the pracedure-of the Code of
Criminal Procedure for appeals on questions of law and fact, §143 of Federal Lawyers® Act
{Bundesreshtsamwalisordnuny), lastamended by Asticle 8 of the Agt of 6. 12, 2011, Federal Law Gazette (BGBL) L,
p. 2515, In Hungary, decisions of the Dispiplinary Commctl of App:,a may be appealed to the Court of the Capital
City in accordance with the civil procedure, Conseil Des Barreaux Buropéen/Counsel of Bars and Law Societies of
Burope, Ssmenary of Disciplinary Froveedings dnd Confact Potns i the EU and EEA Member States, November
2004, p. 19, In the United States most states require the appeal to go through the normial chaunels for appeal in that
state, Debra Moss Cuttis, Attorney Discipline Nationwide: A Comparative iimalyus of Process and Statistics, 35 1.
Legal Prof. 229, 257 (2011}, :

¥ Prosecutor v. Milan Lukic and Sredoje Lukic, Case No, IT-98-3%/1-A, Judgement, 4 December 2002 (“Likic und
Laki¢ Appeal Tudgement™), para. 10; Prosecufor v. Ante Gotovina and Mldden Murkad, Case No. 1T-06-90-A
Judgement, 16 November 2012 (“Gotovina and Markad Appeal Judgement™), para. 10, Prosecutor v Hanmsr’z
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Chamber finds an error of law in the trial judgement arising from the application of an incorrect
legal standard, it articulates the correct legal standard and reviews the relevant factual findings of
the Trial Chamber accordingly.’ Regarding errors of fact the Appeals Chamber applies a standard
of reasonableness and only substitutes its own findings for that of the Trial Chamber where no
reasonable trier of fact could have reached the original decision.'! A parfy cannot merely repeat on
appeal arguments that did not suceeed at trial, unless it can demonstrate that the Trial Chamber’s
rejection of those arguments constituted an error warranting the intervention of the Appeals

B 3 'l
Chamber.*

4. The Disciplinary Board finds it appropriate to apply the appellate review standard adopted
by the Appeals Charober:

HI. SUBMISSIONS AND DISCUSSION

A, The Registrar’s Appeal

1. Alleged procedural ervors

(a} Submissions

15, The Registrar seeks the reversal of those parts of the Decision that dismiss the allegations in
the Complaint, of in the alternative, that the matter be remanded, contending that the Disciplinary
Panel erred procedurally by faﬂmg to undertake appropriate inquiries and investigation and by
shifting the burden of proof to him." He submits that it is not the complainant but the Disciplinary
Panel who formulates the charges when it finds that there are “reasonable grounds™ that counsel has
committed misconduct™ and that a complainant is not required to submit in advance all of the proof
that may be needed for a finding of misconduct.'” Tt is submitted further that where there are
material questions of fact, the Panel is required to hold a hearing,'® The Registrar also contends that

the Panel misapprehended its mandate under Article 44 of the Code by finding that it did not

Haradingg, Firiy Balsj, and Lalid Brofiimaj, Case No, IT-04-84-4, Judgement, 21 July 2010 ("FHaradine) ef af, Appeal
Tadgement”™), para. 9 Prosecuier v, Linbe Boikoski and Jofun TarSlovski, Case No, IT-04-82-A, Judgement,
19 May 2008 ("Bolkoski arid Tordulovski Appeal Judgement™), para. &

¥ Lukic and ki Appeal Fudgement, para. 12; Gotovina and Markad Appeal Judgement, para. 12 Haracing et al.
Appmi Judgement, para. 11; Boshoski aud Tardulovski Appeal Judgement, para. 11
P Lukic and Lukic Appeal Judgemmh, para. 13; Gofoving and Markad Appeal Indgement, para. 13) Huvading e al.
Appeai Judgement, para. 12; Hodkeski and Tardulovshi Appeal hidgement, pdrag 13-14,
Lukzc and Lu&m Appeai Judgemum pam 1'3 (rot(wma ana’ Mﬂ %ac Appl,al Judgemcnt para. 14; Br)sﬁam ana’
A Iudgemant SMay 7009( Mr&sac cmd Bljwanmnm Appeal Tudgcmmi i paza 16

P Registrar’s Appeal, paras 21-22, 28, 27, 30.

Y Registrar’s Appeal, para. 26.

Y Registar’s Appeal, para, 27.

1® Registrar’s Appeal, paca. 28.
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consider it appropriate to analyse a charge not expressly pleaded in the Complaint,’” pointing to the
Pgnel’s power to commence an investigation proprio mofu under Article 40(D) of the Code of

18
Condugt,

16, Mr. Fila responds that the Registrar’s submissions are unfounded and unsupported by
contemporary legal practice as they would lead to a situation where one and the same body would
have to prove the allegations and decide whether these allegations have been established.” He
contends that the Code of Conduct does not provide that the burden of proof rests with the
Disciplinary Panel and that the Reggistrm' fails to puint to specific evidence that had to be bui was

not considered by the Panel. ™

(tn Discussion

17.  The Registrar’s main argument—ithat the Disciplinary Panel comumitted a material error by
failing to undertake appropriate inquiries and investigation and by improperly shifting the burden of
proof to him-——is based on Articles 44{A) and 46(A) and (D) of the Code of Conduct. Tn essence, it
is submitted that because the Code envisages that the Disciplinafy Panel shall conduct an

21

investigation,” inquire into each particularised allegation and formulate charges if there are

reasonable grounds that misconduct has been commitied,™ and hold a hearing if there are any
matertal ssues of ‘fac{:f" the Panel's failure to undertake such activities is g material error and

improper shifting of the burden of proof to the complainant.

18.  In the view of the Disciplinary Board, the Registrar adopts too narrow an interpretation of
the provisions of Articles 44 and 46 of the Code of Conduct. While the provisions cited by the
Registrar require that the Disciplinary Panel conduct an investigation, inguire into the specific
allegations, and if satisfied, formulate charges, Articles 44 and 46 of the Code also define the scope
of such an investigation or inquiry. Pursuant to these provisions in the course of such investigation
or inquiry the Disciplinary Panel shall, as a minimum, send the particulars of the alleged conduct to
the respondent and invite him to provide an expianationf'j’

opportunity to file a reply,” which in the present case the Disciplinary Panel did.?® While, pursuant

Y Reglstrar’s Appeal, para. 29, referring to Decision, paras 43 and 55.
" Registrar’s Appeal, para, 29,

*Fila’s Response, para. 4.

' Fila’s Response, paras 5+6,

21 Apticte 44(A).

2 Articls 46 (A).

= Article 46(D),

. Article 44(BX0).

= Article 46(C).

Case No.: IT-13-93-Mise. 1 : 8 July 2013
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to Articles 44 and 46, the Disciplinary Panel may undertake other steps, this decision is within the

L s . :
The provisions cited

Disciplinary Panel's discretion and depends on the specific circumstances.
by the Registrar do not envisage a general obligation for the Disciplinary Panel o prove the
allegatinns in the complaint beyond a reasonable doubt or to conduct an investigation on behalf of
the complainant. They authorise the Disciplinary Panel to engage in fact finding when it deems this

necessary for the performance of its functions uander Article 47(A).

19, The Registrar submits further that the Disciplinary Panel is not limited to investigating
misconduct expressly pleaded in a complaint, seeking to rely on Article 40(D) of the Code of
Conduct. Article 40(D), first sentence, provides that “[clomplaints concerning the conduct of a
counsel or a member of his team relating to matters before the Tribunal and specified in Article 35
shall be submitted to the Chairperson of the Panel in accordance with Article 39.” Under the
second sentence of Article 40(D) the Disciplinary Panel may commence an investigation proprio
moty in cases “{wihere the Panel itself has reasonable grounds to suspect”™ that counsel has engaged
in misconduct.” In the view of the Disciplinary Board, Article 40(D) outlines the two different
mechanisms for initiating disciplinary proceedings: by complaint, in which case the complaint shall
meet all requirements specified in the Code of Conduct, or by the Disciplinary Panel when it itself
has reasonable grounds to suspect that conduct or actions taking place before it constitate
misconduct. This provision, in the view of the Discipiinary Board, is not intended to exempt

complainants from their obligations under the Code..

20.  Furthermore, in the view of the Disciplinary Board, the Registrar takes the provisions he
cites in his appeal in isolation and ignores other provisions of the Code which provide a useful
guidance, For example, the functions of the Disciplinary Panel, as defined in the Code, include
dismissing a complaint if it finds that the complaint does not meet the requirements of Article 42,
rendering findings on each charge and, if applicable, imposing sanctions purstani to Article 47.
These functions are incompatible with the Panel bearing the burden of proof with respect to the
allegations in the complaint. Other provisions of the Code also suggest that it is not for the
Disciplinary Panel but for the complainant to provide sufficient informeation to establish the

allegations in the complaint. For a complaint to be successtul, it must first describe in sufficient

# Mr, Fila was made aware of the allegations against him and was provided with 3 copy of the Complatat by lstier of
the Chair of the Disciplivary Panel dated 29 February 2012, Mr, Fila sobmitted his explanation in response on
28 March 201 2.

2 Articles 44(B)(iD) and Article 44(C) provide that the Disciplinary Panel “may™ undertake the activities listed in the
respective articles; Article 46(13) provides that the Disciplinary Panel shall holda heariag *“if there are any material
issues of fact raised inthe plsadings or #f the tespondent requests the opportunity to be heard in mitigation” (emphasis
aidded).

¥ Article 40(D) (emphasis added).

Case No.o FT=13-93-Mise. 1 8 July 2013
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detail the alleged misconduct”™ A complaint should not be nusconceived, lacking in substance,
vexatious, frivolous, or out of time™ Complaints which do not meet this standard may be
summarily dismdssed by the Disciplinary Panel. In the view ot the Disciplinary Board, these
provisions indicate that the obligations of the comp}ainant are not limited to particularising
allegations of misconduct, as subummifted by the Registrar. These provisions translate into a
requirement that the information contained in a complaint be such that, if not contradicted by the
respondent, would be sufficient to establish the alleged professional misconduet. The Disciplinary
Board, therefore, rejects the Registrar’s submission that the Panel erred by improperly shifting the
burden of proof o him and his snbmission that a complainant is not required to submit in advance

all of the proof that inay be needed for a finding of misconduct.

21, In light of the foregoing, the Disciplinary Board is satistied that the ingquiry undertaken by
the Disciplinary Panel meets the minimum requirements of the Code of Conduct. The Board will
consider whether the Disciplinary Panel erred in exereising its diseretion not to conduct g further
investigation or hearing when it considers the Registrar’s specific challenges to the respective

findings in the Decision,

2, Alleped errors.in relation to the first period of alleged unauthorised practice

{2} Alleged unauthorised practise

22, The Disciplinary Panel, adopting a literal interpretation of the phrase “admitted to the
practice of law {n a State” in Article 14(A)(1) of the Directive, Tound that Mr. Fila was not admitted
tol practise from 29 December 2008 through 15 January 2009, The Panel held, however, that no
clear provision in the law of the Tribunal obliges counsel who ceases to satisfy the reguirements of
Article 14(4) of the Directive to immediately discontinue his participation as counsel and that the
power to withdraw such counsel lies with the Registrar,® It found no violation of Article 35(1) of
the Code of Conduct.™

(i) Submissions

23, The Registiar requests the reversal of the Disciplinary Panel’s conclusion, submitting that it
ignores Articles 35(ii) and 35(v) of the Code of Conduct which impose liability for conduct

involving, inter alia, misrepresentation and failure to disclose information regarding counsel’s

* Article 41(B).

m See Article 42.

3 Deeision, paras 27-30.
* Decision, para. 31.

Case No.: IT-13-93-Misc.1 § July 2043
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gualifications to practise before the Tribunal.>® He contends that the Panel’s conclusion does not
compott with Rule 44(A) of the Rules and Article 350) of the Code which provides that viclations
of the Rules constitnie misconduct™® The Registrar submits that it is incumbent upon counsel
maintain their qualifications and to notify the Registry of any change in their status and that absent
such information the Registry is unable to withdraw counsel from the list purspant 1o Article
14(B)(iti) of the Directive.” Finally, the Registrar submits that the Registey is aware of at least one
filing made by Mr. Fila during the first pericd of alleged unauthorised practice, the existence of
which was not eited in the Complaint, and requests the Beard to consider in light of the new

evidence whether Mr, Fila has committed misconduet,”®

24, Mr, Fila responds that the Regisirar’s arguments are unfounded without addressing the

i

specific submissions of the Registrar.
{ily Discussion

25.  The Registrar challenges the Disciplinary Panel’s finding, seeking to rely on Article 35(iii)
and Article 35(v) of the Code of Conduct. Article 35(iii) defines misconduct as engaging in conduct
involving dishonesty, fraud, deceit or misrepresentation; Article 35(v), as providing inaccurate
information or failing to disclose information regarding counsel’s qualifications to practise before
the Tribunal. Nopne of these articles defines as professional misconduct the continuing
representation of clients after counsel ceases to satisfy one or more requirements of Article 14(A) of
the Directive. Neither the Code of Conduct nor the Directive impose on counsel an obligation to
immediately cease representation of clients in such cases. While, as it will be discussed helow,”
counsel are obliged to disblcxse- to the Registry information relevant to their qualifications to practice
before the Tribunal, including nformation relevant to their admission to the practice of law in a
State, pursuant to Article 14(E)(i11) of the Directive it is for the Registrar to remove counse! where
counsel no longer satisties the requirements of Asticle 14(A) of the Directive. Similatly, Rule 44{(A)
of the Rules lists requirements which counsel shall meet to be considered qualified to represent an
accused before the Tribunal; the Rule does not provide for a specifie obligation for counsel to cease -

representation if he or she is no longer admitted to the practice of law,

26.  The Disciplinary Board is not satisfied that the Registrar has established an error in the

IMsciphinary Panel’s finding that no clear provision in the law of the Tribunal imposes lisbility on

.:;3 Registrar’s Appeal, paras 37, 42,
* Registrar's Appeal, para. 39.

* Registrar’s Appeal, para. 38

* Registrar’s Appeal, paras 41, 43.
7 Bila’s Response, para. 7.

¥ See infra, paras 30-31.

Case No.: IT-13-93-Misc.1 8 July 2013
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caunsel for continuing to represent clients when counsel ceases 1o satisfy the requirements of

Article 14(A) of the Directive, and consequently, that there was no misconduct under Article 35(1)

of the Code of Conduct. This argument of the Registrar 15, therefore, dismissed.

(by Alleged failure to disclose the first period to the Registry

27.  The Disciplinary Panel, by majority, Mz, John Cubbon dissenting, found that Mr. Fila's

failure 1o disclose to the Registry the fact that he had ceased to fulfil the requirements of

Article 14(A) of the Directive during the first period of alleged unauthorised practice may constitute
misconduct only where there is potential prejudice towards a client,”® The majority found no
prejudice to Mr. Fila’s client, emphasising the Ihmited period during which Mr. Fila was not
authorised to practise law, the fact that this period included the New Year's holidays, that it was
unlikely that he would have needed o engage in advocacy on behalf of his clent during that time,
and that Mr. Fila applied to be “resubmitted” to the list of attorneys before he was effectively

withdrawn from the list. ¥

{1} Submniissipns

28.  The Registrar seeks reversal of the Disciplinary Panel’s finding discussed in the preceding
pamgmph, submitting that Article 35(v) of the Code of Conduct imposes strict Lability for failure
to disclose information about counsel’s qualifications to practise before the Tribunal and that the
Code does not require prejudice.‘” He contends that there exists a clear potential for prejudice by
virtue of the fact that Mr. Sainovi¢ was not represented by a fully gualified lead counsel during this
period,™ that he is aware of at least one filing by Mr. Fila on behalf of his client during this period,
and that, accordingly, prejudice to Mr. Sainovié appears to have occurred in fact.™ F’ﬁrmer, he
submits that had the Registry been made aware that Mr. Fila was no longer qualified. he could have
been removed from the case Jdrmmediately, which would have resulted in prejudice to Mr.

Sainovid.®

29. Mr. Fila submits that the Registrat’s arguments are unfounded.*® He contends that while he
was removed from the Directory of Attorneys-at-Law as of 29 December 2008 pursuant to a

decision of the Governing Body of the Belgrade Bar Association of 28 November 2008, he applicd

Dcc1<mn para. 46,

Deuswn paras-46-47.

Rbgastrm s Appeal, paras 44-46, 50.
Ramsmu s Appeal, para. 46.
Rcvlstrar s Appeal, paras 47-48,
chmuar & Appeal, patd, 48,
Reglstmz s Appeal; para. 49,

“ Fila's Response, para, 7.

Case Ne:: TT-13:93-Misc.1 . 8 Tuly 2013
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for readmission on 15 December 2008, ie. two weeks before he was removed, and his application
was approved on 12 January 2009 He submits that he had no intention to stop praciising law and

that the Belgrade Bar Association was Tate in deciding on his application.®®
{11y Discussion

30, Arsticle 35(v) of the Code of Conduct defines as professional misconduct providing
inaccurate information or failing to disclose information relevant to counsel’s gualifications to
practise before the Tribunal. For a finding of professional misconduct under this artticle, therefore,
the Disciplinary Panel must be satisfied that counsel has provided inaccurate information or has
tailed to disclose relevant information. The Disciplinary Panel found that Mr. Fila was not admitted
to the practice of law in a State, as required by Article 14 of the Directive, from 29 Decamber 2008
to 15 January 2009. Information about counsel’s admission to the practice of law in a State falls
within the meaning of information under Article 35(v). Mr. Fila did not provide this information to
the Registrar until 2 August 2011, ie approximately two and a half years after the event.” The
requirements of Article 35(v) were satisfied ’éy the Disciplinary Panel’s finding that Mr. Fila did not
provide information to the Registrar about the fact that he was not admitted to the practice of law in

a State at the relevant time,

31. The Disciplinary Panel, by majority, however, found no professional misconduct and held
that- failure to disclose this information may constitute misconduct only where there is potential

prejudice towards a client,”™

The Pane] cites no authorities in support and provides no reasons for
its conclustort. - Article 35(v) of the Code does not require a finding of actual or potential prejudice
resulting from counsel’s failure to disclose information. The Code of Conduct does not envisage
any of the factors taken into account by the majority of the Disciplinary Panel® as relevant for
establishing misconduct. While these factors are relevant to determine the gravity of the violation
and, therefore, may be taken into account in deciding on the appropriate sanction, consideration of

these factors Is not necessary for a finding of professional misconduct,

32, The Disciplinary Board is satisfied that the Disciplinary Panel erved in law by finding thal
counsel’s failure to disclose infornation regarding his qualification to practise before the Tribunal

may constitute misconduct only where there is potential prejudice towards a client. The

T Fita’s Response, para. 7.

8 Fila’s Response, para. 7.

* This information was disclosed 1o the Registry for the first time in Mr, Fila’s Rule 43 application of 2 August 2011,

% Peciston, para. 46,

! Namely, the limited period during which Me, Fila was not anthorised to practise law, that the withdrawal took place
during the New Year holidays, that it was unlikely that be wonld bave needed 1o engage in advocacy on behalf of his
client during this period and that be applied to be “resubmitted” to the list ol attorneys before he was effectively
withdsawn, Decision, para, 40.
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Disciplinary Panel's dismissal of the complaint of misconduet under Atticle 35(v) of the Code of
Conduct for Mr. Fila’s faiture o disclose the fact that he had ceased to fulfil the requirements of

Article 14(A)3) of the Directive during the first period is reversed.

3. Alleged evrors in relation to the second period of allered unauthorised practice

{(a) Alleged unauthorised practice

33,  The Disciplinary Panel found that it was not proven beyond a reasonable doubt that during
the second period of alleged unauthorised practice Mr, Fila was not admitted to the practice of law
in a State as required by Article 14(AX1) of the Directive and, consequently, that he had engaged in
unauthorised practice before the Tribunal™ Tt found no violation of Article 35@) of the Code of

Conduct,™
(i) Submissions

3:4.  The Registrar submits that this finding of the Disciplinary Panel is ervoneous and shonld be
reversed,™ He submits that during the period from 22 Jannary 2010 through 30 November 2011,
counsel acted as government advisor, and consequently had requested and been granted teriporary
leave of absence from his domestic practice as attorsey.™ In the Registrar’s opinion, the effect of
this temporary leave was the suspension of counsel’s right to practise law in his domestic-
Jjurisdiction, and, consequently, that he was no longer gualified to appear before the Tribunal
according to Rule 44 of the Rules and Article 14 of the Directive, even if his admission to the
dormestic bar may not have been terminated”® In support of this, the Registrar refers to Decision
2100/2011 of the Serbian Bar Association dated 1 December 2011, which expressly aliowed M.
Fila “to resume his legal practice™ after his temporary leave from the practice of law had been
terminated upon his request.” The Registrar subioits that according to Mr: Fila himself, his rights

and obligations gs an attorney were not in effect during the period of his temporary leave.™

35. - Mr. Fila responds that the term “temporary leave” does not exist under Serbian law and that
contrary to the Regisirar’s asserfions his right to practise law in Serbia was never suspended during
his temporary absence according to the applicable Serbian law.™ He points out that this is the case

for the period under discussion when he acted as advisor to a member of the government, but also

5_2 Decision, para. 33,

™ Decision, para. 36.

* Registrar’s Appeal, paras 17(b), 56-58, 62.

* Registrar’s Appeal, pards 17(%), 52, 54-53, 62

* Registrar’s Appeal, paras 55, 58-59, 62,

* Registrar’s Appeal, paras 51, §3, 55, 59 (emphasis in original}, 65.
™ Registrar's Appeal, paras 52, 60
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with regard to periods when he held other advisory posts on an honorary basis.®® In his opinion, his
contintions status as lawyer is also evident from the available evidence.® He further submits that
the Bar Association of Serbia and Serbian courts are the sole authorities to evaluate his status as a
fawyer, and that a Serbian court had found him duly qualified when bhe represented a client
contemporaneously with his role as government advisor duting the second period of alleged

unauthorised practice.®
{11y Discussion

36.  The evidence concerning My Fila's status as a lawyer in the second period of alleged
unauthorised practice may appear contradictory to a certain extent. The Serbian Bar Association’s
Decision 2100/2011 of 1 December 2011 explicitly permitied Mr. Fila “to resumme his legal
practice™ after his temporary absence in the second period had expired.® However, based on the
Serbian Bar Association™s Certificate 1101/2011 of 28 July 2011, it is clear that Mr, Fila’s status as
a lawyer was continuous from 21 April 1967 until 28 July 2011 (except for the period from 29
December 2008 to 15 January 2{)(}9),,‘54 which confirms his status as a lawyer for most of the second
peried of alleged unauthorised practice. A letter by the Serblan Bar Association dated 12 December
2011 further confirms that Mr, Fila's status as lawyer had been continuous (except for the peried
from 29 Decembeyr 2008 to 15 January 2009}, and once more clarifies that nnder the applicatde
Serbian faw his term of temporary absence during the second period did not constitute a ternination

65

of his practice as lawyer.,”™ The Disciplinary Board notes that even in the Registrar’s own

submissions, Mr. Fila’s admission to the Serbian Bar may not have been terminated during this

% Rule 44{A)(1) of the Rules establishes the minimum requirements for gualifications of

period.
counsel appearing before the Tribunal, requiring them, in the pertinent alternative, to be “admitted
to the practice of law in a State”. Circumstances which do not change this minimum requirement of
actually holding the status of a lawyer, such as periods of temporary leave, are not to be considered
when making determinations under this sub rule. Considering further that the Serbian Bar
Association is the competent authority to apply pertinent Serbian law in order 10 assess counsel’s
status as a lawyer, the Disciplinary Board concludes that it was reasonable for the Disciplinary

Panel to conclude that, on the basis of the evidence before it, it had no reasonable grounds to doubt

* Fila'y Response, paras 8 (referving to Asticle 30 of the “Law on Legal Practice™), 10-11.
% Fila’s Response, paras 9-10.,

% Pila's Respowse, para. 10,

* Fila’s Response, paras 14~15,

% Registrar's Appeal, Annex 1 {emphasis added).

“ Complaint, Annex 2.

% Complaint, Atnex 6,

% Registrar’s Appeal, pata, 59.
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the Serbian Bar Association’s assessment that Mr. Fila held the status of a lawyer throughout the

second period.

37.  For the foregoing reasons, the Disciplinary Board concludes that the Registrar has failed to
show that the Disciplinary Panel erred in fact in concluding that during the second period M. Fila
was admitted to the practice of law in a State in accordance with Article 14(A)() of the Directive
and Rules 44 and 45 of the Rules, and thus that he did not engage in misconduct under Article 35(1)
of the Code of Conduct,

38.  Based on its finding that it was not proven that by taking temporary leave Mr. Fila was not
adiitted to the practice of law during the second period of alleged unauthorised practice, the
Disciplinary Panel concluded that it cannot make a finding that his failure to inform the Registry
about his temporary leave during this period resulted in a failure “to disclose information regarding
counsel’s qualifications to practise before the Tribunal” pursuant to Article 35(v) of the Code of

Conduct.”
(1) Submissions

39, The Registrar subunits that this finding of the Disciplinary Panel is exroneous and should be
re*versad,ﬁg arguing that Mr. Fila was not admitted to practise during this period.” The Registrar
contends that counsel’s obligation to disclose information concerning their qualifications fo practise
before the Tribunal pursuant to Article 35(v) of the Code of Conduet is continuous and applies to
the entire tinie during which they represent an accused before the Tribunal, not only when they
submit a Rule 45 appjicatian.m The Registrar further submits that if Mr. Fila had properly disclosed
the second period of alleged unauthorised practice; the Registry wounld have been able to enguire
further into, and possibly avoid, any potential conflict of interest sitvation, as further discussed

below.’!

40. M. Fila responds that he cannot be reproached for not having informed the Registry thai he
did not hold the status of a lawyer during the second period, because he never ceased o be an

attorney, including during the second period.”

¥ Pecision, paras 50-31.

" Repistrar's Appeal, paras 56, 63-65, 67-68.

% Registrar’s Appeal, para, 65,

" Registrar’s Appeal, paras 61, 66.

" Registrar’s Appeal, para. 67, see also infru, paras 42 ef seg. and S0 et séq.
” Fila's Respouse, para. 11,
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41.  The Disciplinary Board found earlier that it was not unreasonable for the Disciplivary Panel
to conclude that Mr, Fila was admitted to the practice of law in a State during the second period, as

required by Article 14{A)({) of the Directive and Rules 44 and 45 of the Rules. Consequently, the

question ‘whether Mr. Fila has violated his obligations pursuant to Article 35(v) of the Code of

Conduct “fo disclose information regarding counsel’s qualifications to practise before the Tribunal”™
by not informing the Registrar about an alleged interruption of his admission to practise law is

moot, as no such inferruption took place.

z

{c) Alleged errors in relation to Mr, Fila’s failure to disclose his appointment as government

advisor

432, The Disciplinary Panel found that Mr. Fila’s failure to disclose to the Registrar his position
of advisor to the Deputy Primne Minister of Serbia coterminous with his representation of an accused
before the Tribunal constitates professional misconduct under Article 35(v) of the Cade of
Conduct,”™ as Mr. Fila’s appointment gave tise to a significant risk of a conflict of interest.” The
Panel found, however, that in the absence of evidence of any instruction from the Deputy Prime
Minister, which would go contrary to Mr. Fila’s obligations towards his client and the Tribunal, Mr.
Fifa's failure to disclose his appointment was not a grave violation,” The Disciplinary Panel also
considered that Mr, Fila's position as advisor may compromise his duty to the Tribunal to act with
independence in the interest of justice under Article 14(A) of the Code of Conduct, but it did not

analyse this charge as it was not expressly pleaded in the Registrar’s Compla;im.%

(i} Submissions

43, The Regisirar appeals the Disciplinary Panel’s assessment that Mr, Fila's failure to disclose
his appointment as advisor is in the nature of a mistaken judgement-call and therefore, not a grave
violation warranting any sanction beyond a “public warning”.” He submits that the Panel based
this conclusion on an erroneous test for conflict of interest, namely that the Registrar presented no
evidence of any instructions from the Deputy Prime Minister that would go contrary to Mr, Fila’s
obligations towards his client before the Tribunal.”® In the Registrar’s submission a conflict of

interest arises when duties are owed to multiple parties and there is a significant risk that the duties

* Declsion, pacas 56, 58.

" Decision, para, 56,

T Decision, para. 57.

" Decision, para, 55,

77 Registrar’s Appeal, paras 19, 71,79, 82.
* Registrar's Appeal, paras 72-73,
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may conflict.” He submits that the potential for conflict of interest in this case is great, as vatious
sections of the Tribunal and parties to the Tdbunal’s proceedings need to Haise with the Serbian

government,*

44, The Registrar takes issue with the Disciplinary Panel's findings that it cannot analyse any
charge pursuant to Article 144A) of the Code of Conduct concerning counsel’s duty of loyalty that

may be compromised by counsel’s position as advisor, as it was not brought before it and refers to

the Panel’s proprio matis powers to commence an investigation and to formulate cha;rges,m He

further coniests the finding of the Panel that he did not bring this charge in his Complaint,
submitting that he did plead this charge in relation to counsel’s assertion that he made certain media
statements as a public figure or in his function as an advisor to a memuber of the Serbian government
and that he had no duty towards the Tribunal in relation to these statements.*” Consequently, the
Registrar requests the Discip}inary' Board, should it find that additional information is necessary to
assess any issues relevant to a conflict of interest and questions of loyalty, to instruct the Panel to

reconsider this decision and investigate the matter,”

45, Mr. Fila responds that the fact that he was an advisor to a member of the government did
not need to be disclosed as it was in the public domain and that he neither could have concealed it

from the Registrar nor did he have the wish to do so.™
(i) Discussion

46.. The Registrar appeals the Panel’'s assessment that Mr. Fila’s failure to disclose his
appointment as an advisor to a member of the Serbjan government was not a grave violation,
challenging in particular the Panel's finding that “the Complainant presented no evidence of any

instruction from the Deputy Prime Minister that would go contrary to Respondent’s obligation

towards his client and the Tribunal”. The Disciplinary Board notes that the Panel made this

observation while considering the gravity of the vinlation of Article 35(v) of the Code of Conduct
and not 1n order to determine whether 2 violation of Article 33(v) has been established, Relevantly,
the Panel held that Mr. Fila’s failure to disclose to the Registrar his appointment as a government
advisor carrled “a significant risk of a conflict of interest”. 7 The Disciplinary Board fails to see

how taking into account the specific circumstances of the case in determining the gravity of the

7 Registrar’s Appeal, para. 73,
' Rogistrar’s Appeal, para. 74.
! Rogistrars Appeal, paras 76-77,
% Repistrar’s Appeal, pata. 78, referring, in particular, to paragraphs 83 and 84 of {hc Complaint,
" Registrar's Appeal, para. 83
o }‘ila s Response, pava. 12,
D{.Clblﬂﬂ para. 56.
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established violation was not reasonable. The Disciplinary Board concludes that the Registrar has
failed to show that the Disciplinary Panel erred in law when concluding that My, Fild’s non-
disclosure of his appointment as government advisor did not amoust to a grave case of misconduct

pursuant to Article 35(v) of the Code of Conduct.

47.  The Regisirar challenges further the Disciplinary Panel’s findings that it could not analyse
any charge pursuant to Article 14¢(A) of the Code of Conduct concerning counsel’s duty of loyalty,
as this charge was not explicitly pleaded in the Complaint. The Disciplinary Boatd held earlier that
where disciplinary proceedings are initiated by a complaint, the information contained in the
complaint need be such that, if not contradicted by the respondent, would be sufficient o establish
the alleged professional misconduct® It follows from this that in such cases it is for the
complainant and not for the Disciplinary Panel to plead the charges pursuant o Article 46(A) of the

Code of Conduet. On this basis, this submission of the Registrar is rejected.

48.  'The Registrar further alleges that he in fact pleaded the charge that Mr. Fila's position a8
advisor may compromise his duty of loyalty to the Tribunal pursuant to Article 14(A) of the Code
of Conduet, referring to specific paragraphs in his Complaint.”” The Disciplinary Board observes
that the pleadings in these paragraphs are with respect to another matter, namely that Mr. Fila
compromised his duty of loyalty towards the Tribunal by stating that he owes no duty o the
Tribunal when making stalements as a public figure, or alternatively, in his function as a
government advisor. The pleadings cited by the Registrar do not allege that Mr. Fila’s mwle as

govermment advisar per se could compromise his duty of loyalty towards the Tribunal,

49,  In light of the foregoing, the Disciplinary Board is not satisfied that the Registrar has
established that the Disciplinary Panel’s decision not to consider the charge of Mr. Fila’s violation

of his duty of loyalty under Article 14(A) of the Code of Conduct is erroneous in fact or in law.

(d) Allered failure to inform client of the potential conflict of interest

50, The Disciplinary Panel rejected the notion that Mz, Fila potentially violated Article 14 of the
Code of Conduet if he did not inform his chient of his role as a government advisor and if he did not
receive his client’s consent. It found that even if this allegation is established the charge of

88 -

professional misconduct would not be proven beyond a reasonable doubt.™ The Panel found that in

any event Mr. Fila had stated that he had informed his client of his appointment to which his client

% See supra, paras: 17-20.
7 Registrar's Appeal, pacas 76-78, referving in-particnlar to paras 83 and 84 of the Complaint.

* Decision, paras 59-60,
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consented; the Disciplinary Panel also noted that the Registrar did not put forward any evidence in

@uppnrt of his:assertion of potential violation of Article 14 of the Code of f Conduct,”
(1) Subinissions

531.  The Registrar appeals this finding of the Disciplinary Panel, arguing that the potential for
misconduct was the very reason why he reguested the Panel to undertake an inguity into the
allegations.”™ He further submits that Mr. Fila did not present any evidence of his client’sinformed
consent to Mr, Fila’s dual role, or a signed waiver,”" The Registrar requests that the Disciplinary
Board reverses the Disciplinary Panel's finding and instructs the Panel to investigate whether Mr.
Fila has obtained the informed consent of his client, In the Registrar’s opinion, this would require
more than a cursory assessment on the basis of self-serving statements of counsel submitted in these

L
proceedings,

32. In his response Mt Fila reiterates that his client was informed of Mr. Fila's role as a
govermunent advisor and that he consented to it. Mr. Fila further submits that his role as a
government advisor in Serbia on an honorary basis could in no way damage his client’s interests

before the Tribupal.”™

(i) Discussion

33, The Registrar submits that in his Complaint he asked the Disciplinary Panel to investigate
further whether a violation of the Code of Conduct had occurred. For regsons set out earlier in this
decision, the Disciplinary Board is of the view that the Registrar’s understanding of the role of the
Disciplinary Panel as an investigatory hody is misconceived. The burden to prove misconduet
beyond a reasonable doubt lies with the complainant.™ The Board notes further that in his appeal
the Registrar is repeating argu:mcnts he made before the Disciplinary Panel regarding 1t role in the
disciplinary pro¢ eedmgs arguments which the Disciplinary Panel did not accept. In the view of
the Disciplinary Board the Registrar hag not established any error of law in the Disciplinary Panel's
dismissal of the Registrar’s submission that Mr. Fila potentially violated his duty of loyalty towards
his client pursuant to Asticle 14 of the Code by not informing him of his advisory position, for the
reason that only a potential violation was alleged. For the foregoing reasons, the Registrar’s

argument is dismissed.

Dccmon paras G0-61.
chistmr s.Appeal, paras 17(1), 56, 84-86.
 Registrar's Appeal, paras 75, 87,
*% Repistrar's Appeal, para. 86.
= I‘ﬂa % Response, para, 13
Se?(’ suprd, paras 17-20.
% Swe Complaint, para, 62,

i
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(e} Alleged errors in relation to findings on practising law in violation of the Serbian Bar Statute

54, The Disciplinary Papel dismissed the complaint of professional misconduct under
Article 35(1) of the Code of Conduct for Mr. Fila's alleged practic.a of law before the Tribunal in
violation of the Serbian Bar Statute during the first and second periods of alleged unauthorised
practice,”® noting that the Registrar did not refer to any disciplinary findings of the Serbian Bar
Association against Mr, Fila or to evidence that Mr. Fila’s practice beflore the Tribunal during the
two periods falls within the scope of the applicable Serbian law.”” For the same reasons the Panel
also dismissed the complaint that by practising law before the Tribunal allegedly in violation of the
Serbian Bar Statute Mr, Fila engaged in conduct that was prejudicial to the proper administration of
justice which constitutes misconduct pursuant to Article 35(iv).”® In this respect the Panel noted
also that the Registrar did not tender any evidence of harm caused as a result of the alleged

violation of the Serbian Bar Btatute, as is required by case Taw.””
() Subumissions

55.  The Registrar requests that the Disciplinary Board reverses the Disciplinary Panel’s findings
outlined above, or, in the alternative, that it orders the Panel to conduct an investigation pursuant to
Articles 44 and 46 of the Code of Cendiuci;m The Registrar subiits that it appears that while Mr.
Fila was not permiited under the Serbian Bar Statute to represent clients before the Tribunal during
the second periad, he continued to represent a clent and appeared before the Appeals Chamber on
six oceasions.!” The Registrar tefers to rules of the Serbian Bar Statute which, in his opinion, Mt
Fila violated by these actions.”™ He contends further that the Disciplinary Panel’s dismissal of the
charge of misconduct despite what in his view was clear evidence that Mr, Fila had represented an
accused, Goran HadZ?i¢, before a Serbian court during the second period in viclation of the Serbian
law, is erroneous.'” In the Registrar’s submission, a clear indication that counsel has plainly
violated domestic taw suffices for the Disciplinary Panel to find & viclation and a finding by another
body is not required.'® The Registrar submits that he was not given the opportunity to present

evidence during a hearing under Article 46(D) of the Code of Conduct and that the Panel erred in

dismissing the allegations without exercising its investigatory powers.”" With respect to the

% Decision, pards 62-64.

7 Diecision, para. 63,

% Decision, paras 62, 65, 67.

* Decision, pata, 66, citing the Aleksi¢ Decision, para. 45,
O Registrar’s Appeal, paras §9-90, 103, 104, 108,

W pepistrar’s Appeal, para. 95,

12 Registrar’s Appeal, paras §1-95, 102,

"% Registrar’s Appeal, paras 97-99, 102, 105.

™ Registrar’s Appeal, paras 100-101,

9% Registrar’s Appeal, patas 103-104,
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Disciplinary Panel’s dismissal of the allegation of misconduct under Article 35Gv) of the Code of
Conduct, on the basis that Mr. Fila allegedly engaged in conduot that was prejudicial to the proper
administration of justice by practising law before the Tribunal,'® the Registrar argues that the
teference to the case law regarding the actual harm requitement is misplaced, as the referenced case
is distinguishable from the case at hand.’" He also argues that in any event “clear instances of harm

[...]exist” in the present case, % without elaborating on further.

56.  Mr. Fila responds that the Serbian Bar Association is the sole authority to assess his status
as a lawyer in Serbia and that a Serbian court had found him duly qualified when he appeared
before it to represent Goran HadZi¢ during the second period of alleged nnauthorised practice,'™
He submits that the Registrar does not state whether he has sought to obtain the views of the
Serbian Bar Association on the matter or whether he has requested information about disciplinary

n: - £ - - » ~ i
proceedings initiated against Mr. Fila in Serbia.'"’

(i1} Discussion

57.  The Disciplinary Board notes that the Regisirar was able to obtain information from the
Serbian Bar Association about whether Mr. Fila had violated any law of professional ethics in
Serbia or whether there are any disciplinary proceedings initiated against him. Annexed o the
Registrar’s Complaint is a Certificate of the Serbian Bar Association dated 28 July 2011 that
~ confirms that neither the Serbian nor the Belgrade Bar Association have conducted any diseiplinary
proceedings against Mr, Fila, and that Mr. Fila has not breached any provision of the “Codex of
Professional Ethics” or the “Law on Attorneys™. """ This Certificate apples for the ehtirety of the
first period and the first part of the second period up to 28 July 2011, including when Mr. Hila
represented Goran HadZi€ in a Serbian court before Goran HadZi¢'s transfer to the seat of the
Tribunal on 22 July 2011, The Disciplinary Board further notes that the Serbian court before which
Mr. Fila appeared on behalf of Goran Had#ié also found him duly qualified and did not raise any

issues regarding his representation.

38.  The Serbian Bar Association and the Serbian court are the competent authorities to apply
the relevant provisions of Serbian law in assessing whether Mr. Fila was duly qualified and whether
he has violated Serbian laws on professional ethics when representing Goran HadZic in July 2011 or

during any other period. The Regisirar, who carries the burden of proof in these disciplhinary

108

® See in particular Registrar’s Appeal, paras 89-90, 105, 108,
Y Registrar’s Appeal, para. 106.

% Registrar’s Appedl, para. 107

2 pila’s Response, paras 14-15,

0 Fila’s Response, para. 16.

U Complaint, Annex 2.

19
Case No.: IT-13-93-Mise. 1 B July 2013

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



IT-13-93-Mise ] p77

proceedings, as set out above,''? has not submitted any other evidence to show a violation, He
makes reference (o isolated provisions of the Serbian Bar Statute which, in his opinion, Mr. Fila
violated by his actions.”? The Board notes that in this respect the Registrar merely repeats his
submissions before the Disciplinary Panel’ " without identifying an error, By these submissions the
Registrar is only presenting arguments on appeal that had been unsuccessful before the Diseiplinary
Panel. Hence, in the Disciplinary Board’s view, the Registrar did not demonstrate that the
Disciplinary Panel’s dismissal of the alleged misconduct under Article 35(1) and (iv) of the Code of

Conduet for violating the Serbian Bar Statufe was erroneons.

59, The Disciplinary Board concludes that the Registrar has failed to show that no reasonable
trier of fact could have dismissed the allegation that by practising law during the two periods Mr,
Fila violated the Serbian Bar Statute and engaged in conduct that was prejudicial to the proper

administration of justice, in violation of Asticle 35(3) vr (iv) of the Code of Conduct,

4. Alleged srrors in relation to M. Fila’s statements in his Rule 45 application

£0.  The Disciplinary Panel dismissed the allegation that Mr. Fila engaged in misconduct under
Article 35(v) by providing false information in his Rule 45 application regarding his continuous

. . &
status as a lawyer."

The Panel found that Mr. Fila's statement that his experience and practice as
a lawyer is “almast 45 vears long” would not be “straightforwardly incorrect” even if he did not
praciise law during the two alleged periods, "¢ It found further that the statement that he has worked
as g lawyer from 1967 until the day of his application must be viewed as qualified by the enclosed
Certificate of the Bar Association of Serbia dated 28 July 2011, indicating that he was not registered
with the Bar Association of Serbia during the first alleged period.'” With respect o the second
period of alleged unauthorised practice, the Panel found that in light of the letter of
12 December 20011 from the Serbian Bar Association stating that time on temporary leave is not
considered as texrmination of the practice of law, Mr. Fila's statements that he was a lawyer during
this period do not constitute inaccurate information.'*® While M. Fila failed to disclose the fact
that he was on temporary leave from his law practice, the Panel found that paragraph 57 of the
Complaint did not explicitly plead failore to disclose relevant information and did not analyse this

» G
issue further, '

Y2 gee supra, paras 17-20.

2 Registrar’s Appeal, paras 91-95, 102,
H Complaint, paras 25-26, 28-31,

'™ Decision, para, 44,

S Pecision, para. 39.

YT Depision, paras 40-41,

Y8 Decision, para. 42.

¥ Decision, paras 38, 43,
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(1) Submissions

61.  The Registrar submits that the Disciplinary Panel erred in making the above findings.'™ He
refers to the Panel’s observations that some of Mr. Fila’s statements in his Rule 45 application “may

e - . «
121 and challenges the Panel's

be misleading™ and others “not straightforwardly incorrect
conclusion that such statements, when viewed in context, do not amount to inaccurate information
under Article 35(v) of the Code.'” The Registrar contends that Mr. Fila’s suspensimyfmm the
practice of law, in his view, effective at the time of My, Fila’s Rule 45 application, was a material
omission from his Rule 45 application which could cause sertous harm.'” He also submits that the
Panel erred in law and fact in finding that the omission of information about Mr. Fila’s appointment
as a government advisor from his Rule 45 application did not constifuie misconduct under
Article 35(v) and Article 35(1) of the Code of Conduct. '

62, M, Fila responds that he did not provide any false or misleading information in his Rule 45

application.'

63. The Disciplinary Board found earlier that the Registrar has failed to show that the
Disciplinary Panel erred in concluding that during the second period Mr. Fila was admitied to the
practice of law in a State in accordance with Article 14(A)({) of the Directive and Rules 44 and 45 ,
of the Rules.'™ The Registrar’s challenges to the Disciphinary Panel’s findings about Mr. Fila’s
failure to include this information in his Rule 43 application are, therefore, moot. With respect to
the first period, the Registrar challenges the Disciplinary Panel’s conclusions regarding Mr. Fila’s
statements in his Ruole 45 application about his continuous status as a lawyer but he fails to identify
any specific error of law or fact in the Disciplinary Panel’s findings. He fails to point to specific
evidence that the Panel failed to consider, to an error in the Panel’s reasoning or to explain in any
way why no reasonable trier of fact could have reached the conclusions reached by the Disciplinary
Panel. In the view of the Disciplinary Board, the Registrar seeks to substitute his own assessment

of the evidence with that of the Disciplinary Panel without identifying specific errors.

64, The Registrar also submits that the Panel erred in finding that the omission of information

about Mr, Fila’s position as a government advisor did not constitute misconduct under Article 35(1)

2 Rbgmmz s:Appeal, paras 109, 122,
*! Registrar’s Appeal, paras 111 (referring fo Decision, paras 39, 43), 112,
122 RcaMraL s Appeal, paras 113-114, See also Registrar’s Appeal, paras 116, 121,
» Registrar's Appeal, paras 115, 117,
4 Regxxtrar s Appeal, paras 1194420,
* Rila's Response, para. 17.
26 See supra, para. 37,
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of the Code of Conduct but he fails to point out to specific paragraphs of the Deciston where the
Panel made such findings.'”" The Disciplinary Panel noted that the Complaint alleged pmfessi.ana]
misconduct under Arucie 35(v) af the Code of Conduct and made findings under this article. 28

Conirary to the Registrar’s submission, the Panel did not make tindings under Article 35(1).

63.  The Registrar submits further that the Panel erred in finding that the omission of
information about Mr. Fila's appointment as advisor te the Deputy Pritne Minister from his Rule 45
application is not a misconduct under Article 35(v)," but vet again he fails to cite to a paragraph in
the Decision where the Panel made this finding. The Panel's findings which the Registrar cites in
support of this allegation refer to Mr. Fila's failure to disclose information about his temporary
leave, not about his appointment as advisor to the Deputy Prime Minister.”’ The Registrar’s

reference to the Decision, therefore, is inapposite.

66.  With respect to the same allegation that Mr. Fila's omitted information about his
appointment as a government advisor from his Rule 45 application, the Registrar finally submits
that the Complaint expressly pleaded this allegation and thal in any event the Panel had an

131

obligation to act proprio moti.” The paragraphs of the Complaint, referred to by the Registrar,

allege that Mr, Fila failed to include information in his Rule 43 application about his appointinent as

N =)
an advisor.™?

While it is not entirely clear from the Complaint whether this allegation was intended
to be pleaded as a separate charge, the Disciplinary Board notes that in view of the Disciplinary
Panel’s finding that Mr. Fila’s failure to disclose to the Registry his position as advisor to-a member
of the Serbian government constitiies misconduct vnder Axticle 35(v) of the Code of Conduet, B3 5t
was unnecessary for the Panel to make a separate finding on this allegation. The Registrar’s

arguments are, therefore, dismissed.

5. Alleged errors in relation fo interview in “Vesti”

67.  The Disc:ip}inary Panel found that a statement atiributed to Mr. Fila in his interview {o the
print publication “Vesti”">* may be in violation of Article 3(v) of the Code of Canduct, However, it

dismissed the charge, taking into account Mr. Fila’s submissions that he did not make this

Y7 Sew Registrar’s Appeal, patas 109, 119, 121,

24 Decision, paras 37, 44

129 > Registrar’s Appeal, para. 119,
** Registrar's Appesl, para. 120 referving to Decision, paras 43-44,

bt Rﬁgwrrar s Appeal, para. 120, referring to paras 32-34 of the Complaint.

92 Complaing, paras 32-33,

i Dcmﬂmrx paras 56, 58,
" This statement reads; “Because the judges in The Hague would not evén know how to act as referees in 4 simple
feotball game. Most of them haye no experience af all, The Appeals Chamber bas séven judees, all of them vouths
aged atound thirty™,

ko
[29]
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%5 The Panel held that the absence of evidence that Mr. Fila requested a retraction was

statement.
not sufficient to prove the charges, especially as the benefits of such a retraction would be

uncertain, '

{a) Submissions

68,  The Registrar submits that the Disciplinary Panel erved in: (i) not finding that statements,
identified in his appeal, attributed to Mr. Fila in his “Vesti” interview constitute misconduct; (i) not
finding that the failure by Mr. Fila to seek a retraction was evidence beyond a reasonable doubt that
he did not object to the statements being attributed to hiny; and (iil) failing to hold a hearing and
order that Mr. Fila seek a retraction.™” He submits that the Registry did not find Mr. Fila’s denial

5 in light of his failure to request a retraction from

that he made those statements credible,”
“Vesti”.'” The Registrar emphasises that the stafements in the “Vesii” interview remain in the
public domain and cast aspersions ot the Judges and the work of the Tribunal!*® and requests that

the Disciplinary Board overtum the Panel’s finding or, in the alteinative, otder a haaﬁng.m

69, Mr, Fila responds that the Registrar seeks to restrict the freedom of speech of counsel
appearing before the Tribunal"* and that he has an erroneous understanding of the burden of proof

in these proceedings.'”
{b) Discussion

70.  In his appeal, the Registrar lists several statements. attributed to My, Fila in his “Vesti”
interview and submits that the Disciplinary Panel erred in finding that these statements were not
misconduct, The Disciplinary Panel found that one of the statements in “Vesti” may congtitute
misconduct but it was not proved beyond a reasonable doubt that My, Fila made this statement. The
Registrar does not make specific submissions with respect to the other “Vesti” interview statements
listed in his appeal. For this reason, the Disciplinary Board will not consider these stalements

further.

71.  With respect te the statement in the “Vesti” interview which the Disciplinary Panel found

may constitute misconduct, the Registrar disagrees with the Panel’s conclusion that the benefit of a

a3 Decision, pavas 74-75.

8 Mecision, para, 75,

¥ pegistrar’s Appenl, paras 123-124, 127, 130,
% Registrar's Appesl, para. 125,

% Registrar's Appeal, paras 125-126.

I Registear’s Appeal, para. 129,

' Registrar’s Appeal, para, 131,

" Bila’s Response, para. 18.

3 Fita’s Response, para, 19,

]
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retraction which Mr. Fila could have sought would be uncertain, He tontends that a retraction
would have shown the public that “Vesti” misquoted Mr. Fila and it is Iikely that it would have
reroved the statements from continuois public view."™ In the view of the Disciplinary Board, the
arguments of the Registrar are speculative; he seeks to substitute his own assessment with that of
the Disciplinary Panel without establishing that no reasonable trier of fact could have reached the
conclusion reached by the Panel. The Registrar submits that the Disciplinary Panel erred in not
conducting a hearing but he does not identify what issues, in addition to those addressed in the
written subinissions before the Panel, could have been addressed or what evidence could have been
tendered doring such hearing. In the circumstances, the Registrar has not demonstrated that the

Disciplinary Panel erred i0 not conducting a hearing.

72.  Inhis appeal, the Registrar lists statements made by M. Fila in response to a query from the
Registry, to the effect that Mr. Fila is a public figure, entitled to state his opindon, and that the
statements in his interview were made in his capacity as advisor t0 a member of the Serbian
government.'® The Disciplinary Board recalls that the Disciplinary Panel dismissed charges in the
Complaint brought ander Article 14(A) and 35() of the Code of Conduct for essentially the same
statements, on the basis that these were statements made by Mr. Fila in his contidential response to

10 A party caunot merely repeat on appeal

the Registry to justify his position in the interview,
arguments that did not succeed before the Disciplinary Panel unless it can demonstrate that the
Panel’s rejection of those argiuments constifutes an error.'”’ The Registrar does not put forward any
arguments to establish that the Panel’s finding constitutes an error. The Disciplinary Board,
therefore, rejects the Registrar’s submissions concerning statements made by Mr, Filg in his

response to the Registry.

73. .  The Registrar’s appeal of the Disciplinary Panel’s findings regarding Mr. Fila's “Vesti”

interview 18, therefore, dismissed.

" Registrar’s Appeal, para. 126,

" Registrar’s Appeal, paras 124, 128,

"% Decision, para. 76 referring to Complatnt, paras 83 and 84.
" Yoo supra, para. 13, '
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B. Mr. Fila’s Appeal

1. Alleged erross in relation to findings about Mr. Fila’s appointment as advisor 1o the Deputy

74, Mr, Fila challenges the Disciplinary Panel’s finding that he has engaged in professional
misconduet by failing to inform the Registrar that he was appeinted as an advisor to the Deputy
Prime Minister of the Republic of Serbia to allow the Registrar to conduet the necessary conflict of
interest checks. ™™  Mr. Fila submits that the fact that he was appointed to this position was
disclosed publicly as he had appeared a number of times in the media in Serbia and in the region in
his function as an advisor to the Deputy Prime Minister," and that he, therefore, neither could nor

bad the intention of congcealing this fact, 1%

He further avers that it was himn who informed the
Registrar about his appointment as a government advisor in his response to the Registrar dated
30 September 20115 and that had he known that his appointment was in any way incompatible
with his engagements before the Tribunal, he would have declined the advisory position.™ Mr.
Fila opines that his role as a government advisor has no relevance for his activities 48 an atiomey
before the Tribunal, and thus bears no tisk of conflict of interest vis-a-vis the Tribunal, his client, or

152 \ . . o i .
1,1 emphasising that this was an unpaid assignment

“without any assigned tasks or specified scope of activities”."™  He submits that there is no

patties to proceedings before the Tribuna

evidence indicating that as an advisor he received any orders or engaged in any acis inconsistent

with his duties towards his ¢lient or the Tribunal *

75.  The Registrar responds that Mr. Fila only informed him of his appoiatment as an advisor 20
months after he took up this position upon being requested to comment on media statements made
by him and only to explain that he had no obligations towards the Tribunal as his attorney
obligations were “dormant” as a result of this position and the temporary suspension of his ability to
practise law in Serbia, and not to enable the Regisirar to conduct a conflict of interest analysis.*®
In the Registrar’s submission, by stating that he sought temporary leave from the practice of law in

Serbia so as te avoid the impression of contlict of interest vis-3-vis his clients in Belgrade, M. Fila

S Fila's Appeal, paras 1, 3, 11,
" Rila's Appeal, paras 6-7, 10-11.
Y Fila’s Appeal, patas 7-8, 10,

Y pila’s Appeal, paras 8, 11,

Y Fila's Appeal, para. 9.

%3 Fila's Appeal, para. §,

"*Fila's Appeal, para, 8.

% pile’s Appeal, para. 10,

M8 Registrar’s Appeal, para. 137,
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contradicts his own assertions that his advisory position is trrelevant for his actions before the

Tribunal ™’

() Discussion

76, The Disciplivary Board notes that in his appeal Mr. Fila raises argnments which were
unsuccessful before the Disciplinary Panel, for example, that his role as an advisor had no bearing
on his practice before the Tribunal, in particular, considering that he performed his advisory duties

without remumeration.™™

In his subrmissions to the Board Mr. Fila repeats the arguments he made
before the Panel without demonstrating that their dismissal by the Panel constitutes an error that
calls for the Disciplinary Board's intervention. In his appeal, Mr. Fila raises for the first timne the
argument that his advisory position did not involve “any assigned tasks or specified scope of
activities™ '™  This submission alone would not render unreasonable the Disciplinary Panel’s
finding that in Hght of the need of various sections of the Tribunal and parties to proceedings before
the Tribunal to laise with the Serbian government, Mr. Fila’s appointment “gave rise to a
significant risk of a conflict of interest which he shonld have brought to the attention of the

3 s OB
Registrar”,'®

77. Mr. Fila’s submission that there is no evidence showing that as an advisor he received any
instruction or engaged in any action contrary to his duties towards his clients or the Tribunal
ignores the fact that the Disciplinary Panel did not find that actual conflict of interest is required o
trigger the disclosure ebligations pursuant to Arsticle W{ANvill) of the Directive, but that “a

significant risk-of a conflict of interest” was sufficient. el

78. With regard to Mr. Hila's pleadings that his appointment as government advisor was well
known and in the public domain in Serbia, the Disciplinary Board observes that this fact cannot
relieve Mr, Fila from his dbﬁiigaﬁ@n to bring this appointment to the attention of the Registrar to
enable him to conduct the necessary checks for conflict of interest. The Registrar cannot reasonably
be expected to monitor domestic media for potential new roles of counsel practising before the
Tribunal that may create conflicts of interest. The duty to bring such information to the attention of

the Registrar rests with connsel.

79, The Disciplinary Board is cognizant of case law in disciplinary matters that considers any

malerial delay in disclosing a relevant fact a failure to disclose pursuant to Article 35(v} of the Code

Y7 Registrar's Appeal, para. 138,

1% Fita’s Response to Complatat, paras 1617, 21, 23; Fila’s Appeal, paras §-9, 11.
113‘;‘9 Fila’s Appeal, para. 8.

% Dyecision, para, 56.

Y9 Devision, para. 56 (eiaphasis added).
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of Conduct.!” In the present case, the delay in disclosing the. relevant information is close to 33

months'® and the disclosure was not carried out on counsel’s inititive to allow the Registry to
conduct the necessary conflict of inferest analysis, but was made in correspondence between

counsel and the Registry on another matter.

80.  For the foregoing reasons, the Disciplinary Board concludes that My, Fila has failed to show
that no reasonable trier of fact could have reached the conclusion that his failure to disclose to the
Registrar his appointment as government advisor coterminons with him representing an accused

before the Tribunal constitutes professional misconduet under Article 35(v) of the Code of Conduct.

81.  The Disciplinary Panel, by majority, Ms. Natacha Fauveau-Tvanovié dissenting, found that
the statement by Mr. Fila in his RTRS mterview “[tfhe main aim has been achieved, Serbia has
been demonized™ (“RTRS statement™) is a violation of Asticle 3(v) of the Code of Conduct and

constitutes misconduct under Article 353) of the Code of Conduct.'*

(&) Submissions

82, M. Fila contends that the Disciplinary Panel committed an error of fact by finding that the
RTRS statement constitutes misconduct, submitting that the statement does not mention the
Tribunal, does not state who has achieved the aim, how, when and by what means, and that it is
unclear how the Distiplinaxy Panel associated the Tribunal and its Judges with this sentence.'® Mr,
Fila submits further that the majority restricted his right to freedom of expression, that international
lepal instruments guarantee the right of legal representatives to publicly criticise the administration
of justice, provided that they do not overstep certain boundaries,™® and that as a lawyer, thinker,
and g public figure, he has a right to express his opinion on relevant social problems.'” He requests
that the Disciplinary Board seek the opinion of the International Association of Lawyers on the
matter, Finaiiy, he submits that he perceives the Registrar’s Complaint in this respect as an act of
personal vendetta, as, in his submission, a procedure initiated against another lawyer participating

in the same RTRS program who was subsequently appointed as defence counsel before the Tribunal

Y I the matter of Deyon Ranko Brashich. Case No. DF-2-53-A, Decision i the Appeal by the Registrar to the

Disciplinary Board, 23 March 2007, para, 29. ,

B Mr, Fila was appointiment govermmeny advisor on 8 October 2008 (Filas Response to Complaint, Annex)
colerminous to his representation of his client before the Tribual, and disclosed this information to the Registry in
September 2011 {Complaint, Aanex 3.

' Decision, patas 71, 73,

' Fila’s Appeal, paras 12, 14.

"Fila’s Appedd, paras 13-15, referring to insiruments cited in the dissenting opinion of Natacha Fauveaw-Ivanovic,

7 Fila’s Appeal, paras 15, 18. See also Fila’s Response, para, 20.

Y Fila's Appeal, para. 16.
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was discontinned when it becarne necessary to resolve the issue of legal representation of an

accused,

83, The Registrar responds that the Code of Conduet defines the standard of behayiour to which
counsel must adhere when they agree to represent an accused before the Tribunal and that where
counsel has accepted a Tribunal paid assignment he must temper his criticism.”™ He contends that
reasonable limitations may be imposed on the freedom of speech and that when critical statements
are made in public and are general in nature, restrictions of counsel’s freedom of speech are in
aocordance with the European Convention of Human Rights (“ECHR™."  With respect to M.
Fila's submissions regarding another participant in the RTRS program, the Registrar submits that
each matter is dealt with on the basis of the particular circumstances and emphasises that Mr, Fila
has not acknowledged that there was anything inapproprate in his statement, has not sought a

retraction and has been warned for making similar remarks on at least one prior occasion. 1
(b} Discussicn

84.  The Disciplinary Panel found that Mr. Fila’s RTRS statement was a serious attack on the
integrity of the Tribunal and its Judges and was not supported by valid evidence. It found that the
statement amounted to an act which counsel are OBngd i8] avoici_ under Article 3(v) of the Code of
Conduct.'” M. Fila does not challenge the Disciplinary Panel’s interpretation of this provision. He
argues that the Disciplinary Panel erred in fact because the RTRS statement does not indicate whose
aim has been achieved and that it is not clear how the Panel reached its conclosion. This argoment
is without merits. Contrary to Mr. Fila’s subiission, the Disciplinary Panel considered the fact that
the statement does not make clear whose aim has been achieved by the alleged demonization ol
Serbia. It also considered the fact that the statement does not assert that this was the aim of the
Tribunal itself. 7% The Panel found that the effect of the statement was that the Tribunal has been the
vehicle for achieving this aim, an assertion which amounts to an act, which, counsel are obliged to
avold pursnant to Article 3(v) of the Code of Conduct.'™ The Disciplinary Board by Majority, Ms:
Colleen Rohan and Mr. Karim Khan dissenting; does not find this finding of the Disciplinary Panel
unreasonable. In the view of the Majority, Mz, Fila has failed to establish that the Disciplinary

Panel, in its interprefation of the evidence, committed an error of fact which has occasioned a

" Rila’s Appeal, para. 17,

"™ Registrar’s Appeal, paras 140-141.

! Registear’s Appeal, para. 140, citing Schopfer v. Switzerland, No. 56/1997/840/1046, Judgment of 20 May 1998
_ ("Schdpfer”), paras 31-32.

2 Registrar’s Appeal, para. 142,

"™ Decision, para. 71.

"™ Decision, para, 71,

¥ Decision, para. 71,
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miscarriage of justice or that no reasonable trier of fact could have reached the conclusion reached

by the Panel.

85.  The Board will now address Mr, Fila’s sobmission that the challenged finding of the
Disciplinary Panel restricts his freedom of speech as guaranteed by international legal instruments.
The Board notes that the right to freedom of expression is a fundamental human right enshrined in
the international human rights treaties.”’® As accepted by Mr, Fila, the right to freedom of
expression s not absolute.'’” Human rights treaties provide that the right o freedom of expression
may be subjected to restrictions which are “prescribed by law™ and "necessary in a democratic
society”, inter alia, for maintaining the authority and the impartiality of the judiciary.”g Human
rights bodies set up to apply the human rights treaties have developed extensive jurisprudence
interpreting the protection of the right to freedom of expression. While the Tribunal is not bound by
the findings of regional or international human rights bodies, the Board considers them as
persuasive sources in delineating the applicable protections for freedom of expression in the context

of the Tribnnal’s proceedings.””

86, The Disciplinary Board by Majority, Ms. Colleen Robhan and Mr. Karim Khan dissenting,
notes that when assessing whether a restriction of a lawyer’s freedom of expression is necessary in
a democratic soctety the Furopean Court of Human Rights (“ECtHR”) has emphasised the critical
position of lawyers in the administration of justice as intermediaries between the public and the
courts, which explains the usual restrictions on the conduct of members of the Bar.”™ Tt has held
that the courts, as the guarantors of justice whese role is fundamental in a State based on the rule of
taw, must enjoy public contidence and that given the Key role of lawyers it is legitimate to expect
them {o contribute to the proper administration of justice and thus to maintain public confidence in
it."® The BCtHR has held that while freedom of expression s secured to lawyers, who are certainly
entitled 1o comment in pubiic on the administration of justice, “account must be taken of the need to
strike the right balance between the various interests involved, which include the public’s right to-

receive information about questions arising from judicial decisions, the requirements of the proper

78 See Article 19 of the International Covenant on Civil and Political Rights (“1CCFR™), Asticle 10 of the ECHR;
Article 13 of the American Convention on Human Rights; Article 9 of the African Charter on Human and Peoples’

 Righis,

' See Fila's Appeal, para. 14.

% Article 10(2) of the BCHR. See also Article 19(3) of the ICCPR. ,

7 Sre .9, Inthe Cuse Against Florence Hartmann, Case No. IT-02-84-R77.5-A, Judgement, 19 July 2011, paras 159-
160 Frovecutor v, Jadvasko Frii¢ et al, Case No, IT-04-74-AR73:6, Decision on Appeals against Decigion
Admitting Transcript of Yadranko Pilic’s Questioning inte Bvidence, 23 November 2007, para. 51; Prosecutor v.
Enver Hadithasanovid ef al, Case No. IT-01-47-PT, Decision Granting Provisional Release to Eaver
Hadéihasanovid, 19 Decemiber 2001, paras 2-8,

0 Sehdpfer, para. 29,

8 Schapfer, para. 29, See also De Hues and Gijsels v, Belgium, Fidgrent of 24 February 1997, Reports of Judgments
and Decisions 1997-1, p. 234, para, 37.
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adminisiration of justice and the dignity of the legal profession”.'* The Majority notes that while
the ECtHR has found that sanctions imposed on a lawyer for criticising a prosecutor in the
courtroom for decisions taken in his capacity as a party to criminal proceedings violate the lawyer’s
rights under the ECHR,' it has found no violation of the right to freedom of expression of a lawyer
sanctioned for publicly criticising the administration of justice.”™ The latter case involved a lawver
who was found guilty of a breach of professional ethics and fined to 500 Swiss Franks for raising in
public complaints on the subject of pending criminal proceedings before exhausting the available
remedies.'® In that case the BCtHR took info account the fact that the complaints were raised in the
m.edv_ia,: that they were serious and of general nature, the tone in which the lawyer made his
asseriions, and the fact that at the time he gave the statements to the media the lawyer had not
exbausted the available legal remedies, noting that when he subsequently filed an appeal, it was

partially successful.™™

87.  The challenged finding of the Disciplinary Panel concerns a media statement that is very
general in natore and contains a serlous allegation. As noted by the Disciplinary Panel, the
staternent was not supported by any valid evidence. The Disciplinary Board by Majority, Ms.
Colleen Rohan and Mr, Karim Khan dissenting, recalls that huoman rights treaties allow for
restriction of the right to freedom of expression, infer alig, when this is necessary “for maintaining
the authority and impartiality of the judiciary™." There 1s no requirement that the statement has
cansed prejudice to the administration of justice. In the view of the Majority, Mr. Fila’s statement at
issue in the present proceedings, is not an honest fact-based criticismn on the Tribupal's
juris:prudsm:e or en any other issue related to the functioning of the Tribunal, to which no doubt
counsel practicing before the Tribunal are entitled t0,"™ but a direct attack on the authority and
impartiality of the Tribunal capable of eroding the public confidence in it. By presenting the

-creation of the Tribunal as an enterprise aimed at demonizing Serbia, the statement invites a total

S ehdpfer, para, 33.

M3 Nikula v. Finland, Application No. 31611/96, Judgment of 21 March 2002, final 21 June 2002, patas 50-52, 36,

W Sehdpfer, para, 31,

" Sehoipfer, paras 16-17, 34.

B8 o chiipfer, paras 31, 32,34

ST RCHR, Article 10(2).

% See Aleksi¢ Decision, para. 44, holding that the respondent in that case 'was “entitled to an opinion on the matter and
should not be censured hy the Trilnmal a5 to bis own ophion”. The Majority ootes that the Aleksic case is
distinguishabile from the present case. Pirstly, the former involved allegations of miscomluct under Asticle 35(iif)
(for conduet “involving dishogesty, fraud, deceit, or misrepresentation™) and under Article 35(iv) of the Code (for
conduct “prefudicial to the proper administration of justice”) which wete dismissed by the Disciplindry Board as oo
evidence of the necessary-intent to decetve or evidence of the effect of the conduct in guestion on e administration
of justice ‘was presented (Aleksid Decision, paras 44-45). The gilegations in the présent case are brought’ under
Article 35(1) of the Code of Conduct for an alleged violation of a pravision of the Code. Secondly and wore
importantly, in the Aleksi¢ Decision the Disciplinary Board was satisfied that the respondent made the statement in
gaestion i his bonest belief informed by an analysis prepared by avother institution, cited in the news article at
issus in the Aleksic case, and with the alm to ensore the provision of appropriate medical care to an accused (Aleksic
Decision, paras 43-44);
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public disregard for the Tribunal's judgments and decisions including for findings which establish
through the judicial process that crimes within the jurisdiction of the Tribunal occurred in the
former Yugoslavia in the 1990s. In the present circumstances, taking into gecount the nature of the
statement, the very serious sllegation made, the tone and the absence of any reason, {act or evidence
offered in support, the Majority, Ms. Colleen Rohan and Mr. Karim Khan dissenting, {inds that Mz,
Fila has not demonstraied that by finding that by his staternent Mr. Fila viclated Article 3(v) of the
Code of Conduct, the Disciplinary Panel impermissibly restricted his right to freedom of expression

or that it made an error of law in reaching this conclusion.

88.  The Disciplinary Board rejects Mr, Fila’s request to seek the opinion of the International
Association of Lawyers as Mr. Fila has not presented any arguments in support of his request and

the Board finds this unnecessary in the circomstances:

89, Further, the Disciplinary Board rejects the Registrar’s submission that where counsel have
accepted a Tribunal paid assignment they must temper their criticism. The Code of Conduct applies
equally to both Tribunal paid and privately retained counsel and there is no legal basis for

distinction.

90, For the foregoing reasons the Disciplinary Board by Majority, Ms. Colleen Rohan and Mr.
gomg panary ¥ Majonty

Kartm Khan dissenting, dismisses Mr. Fila's appeal with respect to his RTRS interview.
IV. CONCLUSION

91.  The Disciplinary Board reverses the Disciplinary Panel’s findings in paragraphs 46 and 47
of the Decision dismissing the allegation of misconduct under Article 35(v} of the Code of Conduet
for Mr. Fila’s failare to disclose the fact that he had ceased to fulfil the requirements of
Article 14{A)(3) of the Directive during the first period of alleged unauthorised practice and finds

that these allegations have been established. By Majority, Ms. Colleenr Rohan and Mr. Karim Khan
| dissenting, the Disciplinary Board confirms the Disciplinary Panel’s findings in paragraphs 71 to 73
of the Decision. All remaining findings of the Disciplinary Panel’s Decision are hereby

unanimousty confirmed.
V. SANRCTIONS

92. The Disciplinary Board found that the Disciplinary Panel emred in law by finding that

counsel’s fatlure o disclose information regarding his gualifications to practise before the Tribunal

3
Case Mox IT-13-93-Misc:l : % July 2013
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§ 85 ;
¥ However, the

may constitute misconduct-only where there is potential prejudice towards a client.
Diisciplinary Board is of the view that the sanction imposed by the Disciplinary Panel-—public
reprimand—appropriately reflects the totality of Mr. Fila's conduct. The Disciplinary Panel's legal

error, therefore, has no impact upon the sanction imposed.

93,  Ms. Colleen Rohan and Mr. Karim Khan, while dissenting from the Majority’s conelusion
to dismiss Mr. Fila’s appeal with respeet to his RTRS interview, are it agreement that the sanction
imposed by the Disciplinary Panel appropriately reflects Mr. Fila's conduct for which he was found

in viglation of Article 35(v) of the Cod{s. of Conduct.

Vi EHSP@SETE@N
For the foregoing reasons, the DISIPLINARY BOARD
PURSUANT TO Articl;: 48 of the Code of Conduct

(1) GRANTS the Registrar's appeal with respect to Mr, Fila’s failure to disclose the first period
of unauthorised practice to the Registry, reverses paragraphs 46 and 47 of the Disciplinary
Panel’s Decision, and finds Mr. Fila in breach of Asticle 35{v) of the Code of Conduct on

this basis;

(2) By Majority, Ms. Colleen Rohan and Mr. Karim Khan dissenting, DISMISSES M. Fila's

appeal with respect to his RTRS interview;

(3) Unanimously DISMISSES all remaining grounds of appeal submitted by the Registrar and
by Mr. Fila;

{4) Unanimously CONFIRMS the sanction of public feplimaﬂd imposed by the Disciplinary

Panel; and

(5) INVITES THE DISCIPLINARY PANEL to publicly file with the Registry the

Disciplinary Panel’s Pecision.

Pursuant to Article 47(G) and Article 48(K) of the Code of Conduct a copy of this decision and of
the Disciplinary Panel’s Decision shall be communicated to the ADC-ICTY and 1o the Serbian Bar

Association,

% See supra, para. 32

Case No.: IT-13-93-Misc. ] & July 2013
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Done in English and French, the English text being suthoritative.

Judge Khalida Rachid Khan

M. Colleen Rohan " MIr. Karim Khan, QC

Ms, Colleen Rohan appends a partially dissenting opinion.

Ms. Karim Khan appends a partially dissenting opinion.

Dated this eighth day of July 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

Case Moo FT-13-93-Misc. 1 8 July 2013
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PARTIALLY DISSENTING OPINION OF COLLEEN M, ROHAN

I'tespectfully dissent from the Majority Decision finding that Mr. Toma Fila violated
Article 3(v) and Article 35 of the Code of Professional Conduet for Counsel” when he
expressed his opinion, in an “RTRS interview” that: “the main afm has been achieved;
Serbia has been demonized.” Mr. Fila’s right to express that opinion is protected by his
right to free speech under Article 19 of the International Covenant on Civil and Poltical
Rights (“ICCPR”) and Article 10 of the European Convention on Human Rights
(“ECHR”). The Schopfer case’, relied on by the Majority of the Disciplinary Board, as
justification for restricting Mr. Fila’s speech, is not binding on this Board. Even if it
were, it is so factually distinet that it cannot be dispositive of the situation presented by
the facts here, This Board’s own recent jurisprudence, moreover, holds that counsel

cannot be disciplined for expressing honestly held opinions in public.’

I raise separately the Disciphinary Panel’s legal error regarding its interpretation of
Article 3{v) of the Code. The Majority Decision does not address this topic. The Panel
held that Article 3(v) imposes “a positive obligation on all counsel to protect the
reputation of the Tribunal.”™ That interpretation is a plain and significant legal error
which affects not only the rights of Mr. Fila but the rights of all defence counsel who
have ever been or ever will be subject to the Code at the ICTY. The errot should he
reached by this Board and the Disci plinary Panel’s new and erroneous interpretation of

Article 3(v) rejected.

Standard of Review on Appeal {0 the Disciplinary Board

The appropriate standard of review applied to this appeal in a disciplinary proceeding is

articulated in paragraphs 12, 13, and 14 of the Majority Decision. As stated in paragraph

! tode of Professional Conduct for Counsel Appearing Before the International Tribunal, as amended 22 July 2009
{hersinafter “the Code”]. The Code is applicable only to defence counsel. Article 1, Definitions.

3ora

B

Schopferv Switzeriond, No. 56/1997/840/1048; ludgement, 20 May 1398 [hereinafter “Schopfer’],
inthe Matter of Mr. Boris Aleksic, Case No. DP-2:14, Decision on Appeal of the Registrar to the Disciplinary

Board, 16 December 2014; tade public 17 February 2012 [bereinafter “Aleksic”].
* In the Matter of Mr. Toma Fiia, DP-2-13, Decision of the Disciplinaty Panel, 23 October 2012 [hereinafter “Panel
Decision”, para 701
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14: “The Disciplinary Board {inds it appropriate to apply the appellate review standard
adopted by the Appeals Chamber {of the ICTY].”

1L The Disciplinary Panel erroneously interpreted Article 3(v) of the Code in 2
manner which unlawfully restricts free speech and places an illegal and
unwarranied burden on defence counsel to affirmatively “protect™ the
reputation of the Tribunal

4. Asticle 3(v) of the Code provides, in relevant part: “counsel shall take all necessary steps
to ensurc that their actions do not bring proceedings before the Tribunal into distepute.”
5. The Disciplinary Panel interpreted this article to mean that “all counsel™ have the

“positive abligation” to “protect the reputation of the Tribunal.” It found that this

positive obligation “extends to counsel’s conduct ontside of the Tribunal.”’

6. This interpretation is completely erroneous given a plain reading of the language of
Article 3{v), not to mention the implications such an interpretation has for the right to

free speech for defence counsel at the Tribunal.

A. The Code does not impose the obligation on defence counsel to positively protect
the reputation of the Tribunal

7. Article 3(v) says nothing about counse! having the “positive duty” to protect the
reputation of the Tribunal nor can it be fairly read as implying such a duty. The article

relates only to counsel’s personal actions. A plain reading of Article 3(v) does not put

® The Code, Article3{v).

® since the Code governs only defence counsel, “all counsel” refers only to defence counsel.

7 This interpratation of Article 3{v} and this finding were made in the context.of the Panel rejecting Mr: Filg’s
argument that when hewade the statements at issuein this case, he was acting as a representative of the Serbian
government; not 4% counsel béfore the Tribiunal, and therefore was not bound by the Code, Panel Decision, paras

£3-70. The same Article was ralied on by the Panel to alse sanction Mr. Fila for the content ofhis statements. The

Panel's interpretation of Articled{v} is therefore of fundamental importance to the cutcome of this case aswell as

the rights of all defence counset st the ICTY.
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counsel on notice, in any respect, that he or she must “wherever they are and in whatever

context they act™ positively protect the reputation of the Tribunal®

Defence counsel atiend legal conferences, speak at legal conferences, give press
conferences, write bools and write articles. Aspects of the Tribunal’s structure, function
and jurisprudence are often discussed and criticized in the course of such activities.
Under the Panel’s interpretation of Article 3(v) any counsel who criticizes the Tribunal or
does not positively counter criticisms made by others when they are negative, can be
found to have engaged in misconduct for failing to fulfill counsel’s “posiiive duty” to

“protect the reputation of the Tribunal.”

Defence counsel are entitled to express their honestly held opinions about the Tribunal in
public. This was the specific ﬁnding of this Board in the 4leksic case.® Nothing in the
Code prohibits such speech or permits sanctioning it. The Panel’s interpretation of Article
3(v) violates free speech by finding that counsel’s only choice when spesking or writing
about the Tribunal, regardiess of counsel’s actual opinions, is to positively protect the

reputation of the Tribunal, *°

Adoption of the Panel’s interpretation of Article 3(v) also singles out defence counsel as
guardians of the Tribunal’s reputation. No similar “positive obligation™ is imposed on
individuals working within the three organs of the Tribunal; the Chambers, Prosecution
and Registry, There is no logical or legal reason for this distinction nor did the Panel cite

1o any.

Panel Decision, para 69
Aleksic, para 44 ["Respondent is entitled toan opinion on the matter and should not be censurad by the

Tribunal as to his own opinions.”}

* There have been a series of news articles and editorials recently which are highly critical of some of the verdicts
returned althe Tribunal, Undeér the Panel's interptetation of Article 3(v) defence counse! areundsr the positive
duty to
gounsel, attending a legal conference, hears a presentation which disparages the Tribunal in some respect, must
counsel demand to take the floor to protect the reputation of the Tribunal, even if counsel happens to agree with
the presentation?

protect the Tribunal’s reputation. Are counsel now required to write rebuttals to these articles? If
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The Tribunal also does not have the authority to impose an obligation on defence counsel

" The Panel's finding that it

to positively protect its reputation; whatever that means.
does is incorrect and so overbroad that 1t includes conduct (or omissions) on the part of
counsel which Article 3(v) was never intended to reach and which violate counsels’ right
fo ficedom of speech, freedom to hold opinions, and free association. The interpretation

ig erroneous. It must be rejected,

B. The Panel’s int.erpretationlaf Avrticle 3{(v) is plain error which must be reached
by this Board even though not specifically raised by Mr. Fila on appeal

. Mr, Fila did not specifically argue in his appeal to this Board that the Panel enpaged in

legal ervor when it interpreted Article 3(v) s just discussed. He did, however, argue that
the Panel engaged in errors of fact and errors of law in reaching its conclusions," and

that its Decision placed unlawful restrictions on his freedom of speech.

The jurisprudence at this Tribunal recognizes the authority of the Appeals Chamber to

reach and correct legal error even when the specific basis for finding such error was not
raised by one of the parties. Hence, when a legal ervor is raised “even if the party’s
arguments are insufficient to support the contention of an error . . . the Appeals Chamber

may conclude for other reasons that there is an error of law. !

Mr. Fila’s Appeal generally and, in particular, his specific contention that the Panel’s
Decision denies him his right to the freedom to express his own opinions on relevant
social problems are sufficient for this Board fo reach and overturn the Panel’s legal ervor

in its interpretation of Article 3(v).

Defence counsel, it appears, are supposed 16 speciilate as towhat “the reputation of the Tribunal® means;
given itisa public institution; not an Individual,

& Appeal-of Mr, Toma Fila Against the Decision of the Disciplinary Panel, 23 October 2012, filed 8 November 2012
{hereinafter “Fila Appeal”), para 5

B Fila Appeal, paras 15, 18.

* This standard has been consistently applied throughout the jurisprudence at the ICTY. See Prosecutor v Lukic
gnd Lukic, 1T-98-32/1-4, Appeals Judgement, 4 December 2012, para 11; Prosecutor v Gotaving and Markac, 1T-06-
20-A, Appsals Judgament, 16 November 2012, para 11; Prosecutor v Holflovie, IT-01-48-A, Appeals Judgement; 16
Qctober 2007, para 7; Prosecutor v Lmay, 1T-03-66-4, 27 September 2007, para 9 {and cases cted therein].

4
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It is also not in the interests of justice for the fundamental misinterpretation of an ethical
code, which affects all defence counsel subject to that Code, to be permitted to stand. To
the contrary, it is in the interests of justice to promote clarity, faitness and finality in the
law g0 as to avoid future injustices and the potential for arbitrary application of Asticle

3(v).

This is of critical importance here, where the Panel’s legal interpretstion of Atticle 3(v)
includes the finding that the application of the Code “does not cease to apply when a
counsel leaves the courtroom, but only—but not entirely—when the counsel ceases to

. . . v »l3
represent an accused before the Tribunal.

This finding insinuates, although it does not clearly state, that defence counsel will

continue to be ethically bound to protect the reputation of the Tribunal in perpetuity after

their contact with the Tribunal has ceased. At minimum the finding is ambiguous enough

that reasonable minds can differ as to its meaning; a circumstance which renders the
Panel’s interpretation vague. People of common intelligence must necessarily guess as to

its meaning and differ as to its application,

When the acts at issue under Article 3(v) involve speech, the Panel’s ambiguous
interpretation as to when or if the Code may apply in the future can have only one
impact; to create an illegal chilling effect on the exercise of free speech and the
expression of honestly held opinions by defence counsel, There are no standards
whatever as to what acts or omissions by counsel will constitute a failure fo “positively
protect” the Tribunal’s reputation. That fact, on its own, illustrates the Panel’s error in

interpreting Article 3(v) as it has.

The Tribunal does not have the authority to muzzle defence counsels’ honestly held
criticisms of the Tribunal by requiring defence counsel to affirmatively protect its
reputation. Imposing such an obligation precludes any criticism of the Tribunal by

defence counsel, regardless of the basis or validity of that criticism. That is autithetical to

i5

Parel Decision, para 70.
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a democratic society and constitutes a denial of defence counsels’ right to freedom of

speech and the free expression of their opintons.

The Panel’s legal error in the interpretation of Article 3(v) will have lasting impact. The

legal error should be reached and corrected now.

1t is a violation of Mr. Fila’s right te freedom of speech to penalize him under
Articles 3(v) and 35 for his public expression of an honestly held opinion

The Disciplinary Panel, by majority vote, found that Mz, Fila viclated Article 3(v) and
35 of the Code of Conduct when he stated, during as “RTRS interview” that “the main

N : P § . 4 anté
aimn has been achieved, Serbia has been demonized.” 6

. The Majority of the Disciplinary Board upholds this finding, It agrees that Mr. Fila’s

statement does not refer to the Tribunal and does not state whose aim was achieved by
the demonization of Serbia,'” It finds, nonetheless, that the Panel was “not uareasonable”
when it held that “the effect of the staiement was that the Tribunal has been the vehicle
for achieving this aim and that this assertion amounts to an act, which, pursuant to Article

3(v) of the Code of Conduct, counsel are obliged to avoid. "

3. L respectiully dissent from this finding.

As just discussed, the Disciplinary Panel’s overly broad and ambignous interpretation of
Article 3{v) is erronecus. The Panel assessed the statements of Mr. Fila based on that
erronecus interpretation.. On that basis alone, the finding of misconduct regarding the
“RTRS” interview statement should be overturned. An incorrect legal standard was
applied when the Panel came to the conclusion that Mr. Fila’s statement was misconduct

under Axticle 3(v) and 35.

¥ panel Decision, para 78,
* Majority Decision, para 84,
** Majority Decision, para 84; Panel Decision, para 71
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25. Regardless of the interpretation of Article 3(v), however, Mr. Fila’s statement was an
expression of his political opinion or his honestly held belief, Counsel is not “obliged to
avoid™? making public statements of honestly held political beliefe.”™® Defence Counsel
have the right to free speech and to the free expression of opinions. Article 3(v) cannot
legally be interpreted or applied in such a way as to deny that right to Mr. Fila or any

other defence counsel.
26. As the Dissenting Opinion from the Panel”s Majority Decision corvectly emphasized:

“While the right to freedom of expression is not absolute, it is one of the fundamental
human rights and is recognized as a cornerstone of all democratic societies. [citation
omitted] Being fundamental to the functioning of the democratic societies, freedom of
expression can only be limited in exceptional circumstances under strictly defined
conditions provided by law. However in no case can these restrictions undermine the
essence of the right.™

27, Article 19 of the ICCPR relating to freedom of opinion provides that:
{1} “Everyone shall have the right to hold opinions without interference.

{2} Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or

through any other media of his choice.

(3) The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary:
{a) for respect of the rights or reputations of others; (b} for the protection of
national security or of public-order or of public health or morals.

28. Article 10 of the ECHR, relating to freedom of expression, provides that:

'* Majority Opinion, para 84
% aleksic, para 44,
¥ pissenting Opinion of Ms, Natacha Fauveau lvanovic, para 2.

7
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{1) Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers, This article shall not
prevent States from requiring the licensing of broadcasting, television or cinemna
enterprises.

(2) The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, resirictions or
penalties as are prescribed by law and are necessary in a democratic society, in
the interests of national security, territorial integeity or public safety, for the
prevention of disorder or erime, for the proteetion of health or morals, for the
protection of the reputation orrights of others, for preventing the disclosure of
information received in confidence, or for mamiaining the authority and
impartiality of the judiciary.

None of the potential restrictions on freedom of expression delineated in these

instruments applies to Mr, Fila’s statement. It is agreed that he did not name any

particular individual nor even refer to the Tribunal in his statements. His staternents did

not disparage the reputation or rights of anyone.

M. Fila did not attack the authority or impartiality of the judiciary. At best, as the
Majority holds, it was “not unreasonable™ for the Panel to conclude that the effect of his
statement was that the Tribunal had been a vehicle for achieving the stated aim. Thatisa
political point of view which Mr, Fila is entitled o hold and express. Others may hold

other views as to how the Tribunal has been used politically or otherwise. Mr. Fila’s

 statement was not an attack on the Tribunal’s actual authority or impartiality.

Mr. Fila's statement alse was not an attack on the integrity of any specific case, verdict,
judge or other individaal at the Tribunal. 1t was an expression of an honestly held
opinion—an opinion he stands by in his submissions to the Board, As he told the Board,
all he said *was in line with his right as a Jawyer, a thinker, and a public figure, to express

; . . oy 232
his opinion on relevant social problems.”™

2%

Fila Appeal, para 18
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32, Inthe dleksic case Mr. Aleksic was charged with violating Articles 353i{)® and 35(1v)™

of the Code based on statements he made in the public press that the UN. Detention Unit
does not adhere to basic medical principles, that Vojislav Seseli’s life was in setious
jeopardy as a result, and referted to a Russian report alleging that the UN.DUL medical
officer played a role in the murder of Slobodan Milosevic and tampered with a blood
analysis from Mr. Milosevic.” Mr. Aleksic stated in his submission to this Board that he

believed his comments to be true,*®

33. This Board held that even if Mr. Aleksic’s claims were unfounded, there was no evidence

- which established that he believed they were untrue when he made them or had the intent
to deceive. As relevant to this case, this Board also emphasized that Mr. Aleksic was
entitled to an opinion on the matter and should not be censured by the Tribunal as to his
own opinion,”’

34, The same holds true for Mr. Fila's statements which are far more circumspect that those

attributed to. Mr. Aleksic.

35.  The Tribunal is a public, intermational institution. Healthy debate about the effect of its
work is important to the positive development of international law as well as the
continued development of a democratic society. That means, in our political debate, that
unwise ideas must have a hearing as well as wise ones.™ The interest in encouraging
freedom of expression in a democratic society certainly outweighs any theoretical but

uniproven benefit of censorship.

36, Asto this latter point, in dleksic this Board pointed out, regarding the allegation that Mr.

Aleksic’s statements were prejudicial fo the proper administration of justice at the

1@

Article 35 {{if) provides that it Is misconduct for counsel to engage n conduct involving dishonasty, fraud, decait
of misrapresentation.

“ article 35(iv) provides that it is misconduct for counsel to engage in conduct which i prejudicial to the proper
administration of justice befare the Tribunal.

* Aleksic, paras 2, 5-6, &1,

Alelsic, para 5.

Aleksic, para 44.

Testimony of Professor Afexander Meiklejohn to the United States Senate Judiciary Subcommittes on the
Constitution, 1955; cited in Figures of Speech: First Amendment Heroes and Villains, William Bennett Turnar
(PoliPointPress, 2011}, g 131

&

e
p]

%
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Tribunal, that there was, in fact, no evidence produced in the case to that effect, noting:
“evidence of criticism without forther evidence as to ity effect on the administration of

; < . ., 11
justice i3 nsuffictent.”

LIS
=}

The same {s true in My, Fila’s case. There {s no evidence in the record that Mr. Fila’s
statements brought “proceedings before the Tribunal into disrepute.” In the absence of
proof beyond a reasonable doubt that they did, no finding of misconduct under Article

3{v} should have been made or can be made.

38.  Freedom of expression is secured to lawyers “who are certainly entitled to comment in
public on the administration of justice . . .%, a fact the Majority recognizes,”® Any
restrictions on the exercise of that freedom must be proportionate and reach the right
balance “between the varions interests involved, which inclade the public’s right to
receive information about guestions arising from judicial decisions, the requirements of
the proper administration of justice and the dignity of the legal profession.””’

39.  Inthis case sanctioning Mr. Fila’s public expression of a political opinion is wholly
disproportionate to any valid, proven basis for restricting his speech under the ICCPR or
the ECHR. To the contrary, it raises the very real danger of creating a chilling effect on
future public expressions made by other defence counsel at the Tribunal. Canany
counsel confidently assume, for example, that a serious public discussion of the mistekes
and successes of the Tribunal can take place when the potential forethical proceedings
hangs over his or her head, depending on which political opintons or statements are seen

as acceptable by the Tribunal and which are not?

40.  The Majority relies on the Schopfer case in upholding the Panel’s finding of misconduct
as to Mr. Fila’s statement, That reliance is misguided. The situation in Schopfer bears
no resemblance to the situation presented in M. Fila’s case. In fact, the Majority’s list of

general factors from Schopfer , theoretically permitting interference in counsel’s exercise

2? Alelksic; para 45.
™ Majority Decision, para 85, clting Schopfer, para33:
¥ schopfer, para 33, cited in the Majority Decision, para 85.

10
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- of free speech, are taken entirely out of their factual context and to that extent are

i < Z
misleading, ™

Mr. Schopfter represented an accused in a eriminal case. He submitted a motion ina
legal proceeding regarding the legality of his client’s arvest. While that motion wag still
pending, Mr. Schopfer called a press conference in his office and told the press that the
district attorneys’ offices responsible for prosecuting his elient “flagrantly disregarded”
human rights and had done so for years. He named the offices in question. He stated that
he was speaking to the press about his client’s case because it was “his last resort.” ¥

Mr. Schopfer was :quoted in the press as saying that he had had “enough™ with the district
attorneys making a “fool” of him and “thundered™ that the “only recourse left to him”
was to take the matter to the prass.gé

Mz, Schopfer was subsequently charged with ethical violations based on these statements.
During the ethical proceedings it was found that (1} the statements regarding the press

congtituting his “last resort” were false as Mr. Schopfer had not, at the time the

statements were made, pursued existing, normal legal remedies,® and (2) that Mr.

Schopfer had also failed to submit his complaints regarding the district attorney to the.

public prosecutor’s office which was the relevant supervisory body.*® Tt was also noted
that the “tone” of certain of his statements, to wit: “Twon’t et those gentlemen make a
fool of me any longer,” “left something to be desired.”™’ Mr. Schopfer was accordingly

sanctioned for making the comments to the press and appealed that sanction.

The Schopfer Court, in upholding the sanction, pointed out that Mr, Schopfer was not
punished for denouncing human rights violations, but rather for the manner in which he

did it. Specifically, he did so before exhansting available legal remedies, by making

22

Majority Decision, para-85

® schopfer, paras 8-10

¥ schopfer, para 8

* Schopfier, para 28 [noting the Lawyer's Supervisory Board attached great importance to the fact that Mr.

Schopfer chose to speak to the press before exhausting available legal remedies on belyalf of his client], Infact,

whern he later pursued the applicable legal remedies he won one of his dlient’s complaints. Schopfer, para 17
* Schopfer, para 16

* Schepfer, para 16

11
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factually false statements about the existence of thoge remedies, and by making
unjustified statements which were likely to influence the criminal proceedings then
pending in his client’s case.”

It found, under Article 10 of the ECHR, that interference in Mr. Schopfer’s right to free.
speech served the legitimate aim of maintaining the authority and impartiality of local
tegal authorities because he had disparaged the relevant canton’s judicial authorities™
and made hus allegations while the criminal proceedings against his client were still
pending. The latter factor, in the Cowrt’s view, could be reparded as an atterapt to

pressore the district attorneys dealing with the investigation of his client’s case and, more

generally, to impair the independence of the judiciary,

For these reasons the Court found that Mr. Schopfer’s statements fell within the narrow

restrictions on free speech permitted under Article 10 and could be sanctioned.

Hven then there are two dissenting opinions in the Schopfer case. Judge de Meyer found

it was not necessary “in a democratic soclety” to sanction Mr. Schopfer’s exercise of his

“I find the criticisms made of him—that he had failed to observe diseretion,
engaged in covert publicity, indulged in cheap showmanship and used an

- immoderate tone—rather artificial and strained. 1 do not think they were
sufficient to justify the interference in the present case with his freedom of
expression on matiers of public interest which particularly concerned him asa
lawyer; namely the administration of justice and respect for human rights. "

The second disseniter, Judge Jambrek, pointed out that: *. . . matters of general concern

relating to a trial may be reported and commented upon without necessarily interfering
2

43,
46,
47,
right to free speech, stating:
48.
with the independent judicial progcess,
* Schapfer, para 17
¥ Schopfer, para 28.
5 Schopfer, para 7.
4 Schopfer, Dissenting Opinicn of Judge da Meyer.
A2

Schopfer, Dissenting Opinion. of ludge Jambirek,

12
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Mr., Fila's statement had nothing to do with & specific trial, much less a pending trial. His
statement has not and cannot be construed as an attempt to influence judicial authorities
in pending cases. He named no names. He made no factually false assertions. There has
been no allegation or any proofl that he engaged 10 cheap showmanship or used an
immoderate tone during the inferview, There has been no proot of any kind that his
statements brought the Tribunal into disrepute and certainly no proof beyvond a reasonable

doubt that occurred.

Mz, Fila’s political opinion may not be a popular one but he is entitled to held it and
publicly express it. It is not necessary in a democratic society to interfere with his right
to make the statement he made, there i3 no pressing need to do so and there has been no

showing of any relevant or sufficient reason to justify any restriction on it."

The Disciplinary Panel’s erroneous interpretation of Article 35(v) of the Code must be

overturned as plain error and clearly erroneous for the reasons stated.

I find no vielation of Article 3(v), hence no violation of Article 35(1), Mr. Fila did not
engage in misconduct in making the statements at issue, He cannot; consistent with his
right to free speech under international law, be sanctioned for expressing his honestly

held political views in public.

COLLEEN M. ROHAN
Member of the Disciplinary Board

* Schopfer, para 24; and see Dissenting Opinlon of Ms. Fauveau-tvanavic, paras 6-7 and cases cited therein,

i3
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PARTIALLY DISSENTING OPINION OF KARIM A. A. KHAN QC

The Disciplinary Panel ig called upon to determine appeals by the Registrar of the ICTY
and by Mr. Toma Fila against a decision of the Disciplinary Panel dated 23 October 2013,
1 find myself fully i agreement with the reasoning and findings of the majority of the
Disciplinary Board save on one important issue; I do not find Mr. Toma Fila to have
acted in breach of the Code of Professional Conduct for Counsel in rei_am'on.to the
mterview he gave to RTRS. 1 would allow his appeal in that regard. I have been
significantly assisted in coming to that view by the Partially Dissenting Opinion (“Partial
Dissent”) of Disciplinary Board Member Colleen M. Rohan. 1 readily adopt her reasoning
and am conpelled to conclude that the statemnent for which Mr. Toma Fila was sanctioned
by a majority decision of the Disciplinary Panel (“Panel Decision™),’ did not violate

Articles 3(v) and/or 35 of the Code of Professional Conduct for Counsel (“Code™).*

Given “the very real danger of [the Panel Decision] creating a chilling effect on future
public expressions made by other defence counsel at the Tribunal”,’ T am compelied to
add my voice In support of various important findings contained in the Partial Dissent.
The Disciplinary Panel’s condemnation of Mr. Fila’s broad, political statement” is based

on 8 wholly erroneous interpretation of Articte 3{v) of the Cede. The Disciplinary Panel’s

findings in this recard violate, in my view, Mr. Fila’s fundamental and internationally

. g . c 4 o . o
recognized right to freedom of expression” and constitute a clear legal error justifying

appellate intervention.
L The Disciplinary Panel’s Erroneous interpretation of Article 3(v)

As held in the Partial Dissent,” the Disciplinary Panel failed to interpret Article 3(v) of the
Code in accordance with the plain meaning of the language of that provision. The
Appeals Chamber of the International Criminal Court (“ICC”), in interpreting a provision
of the code of professional conduet applicable to defence and victims™ counsel appearing

before that institution (“ICC Code™),” held that it would undertake such interpretation

' In the Matter of Mr. Toma Fila, DP-2-13, Decision of the Disciplinary Panel, 23 Gctober 2612,

* Code of Professional Conduct for Counsel Appearing Before the International Tiibunal, as amended 22 July
2009,

* Partial Dissent, para. 39.

* The statement in question was: “the main aint has been achieved; Serbia has been demonized™,

* Sec Partial Dissent, paras. 1, 25-48,

¢ Partial Dissent, paras. 4<11.

! Code of Professional Conduct far comsel, ICC-ASP/M4/Res 1,

1
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“having regard to {the provision’s] ordinary meaning, 1ts context as well as ils object and

purpose”.” The same approach commends itself here.

4. The Disciplinary Panel failed to interpret Article 3(v) of the Code in an appropriate and
batanced manner “having regard to {the provision’s} ordinary meaning, its context as well
as its object and purpose”. Article 3(v) states that it is a fundamental pringiple that
“counsel shall take all necessary sieps fo ensure that their actions do pot bting
procesdings before the Tribunal into disrepute”. T fully concur with the finding contained
in the Partial Dissent that the plain meaning of this provision “does not put counsel on
notice, in any respect, that he or she must ‘wherever they are an in whatever context they
act’ positively protect the reputation of the Tribunal”.” Indeed, such a positive obligation

must be clearly and specifically articulated in the text of the Code.'®

L

The broader context of the Code, as well as the specific context of Article 3, further
reveals the fundamental interpretive ertor of the Panel Decision. The Preamble to the

Code states *that counsel shall adhere to a Code of Professional Condoet i the

performance of their duties”. Mr. Fila, when providing his opinion in the “RTRS
interview”, was not performing any kind of professional duty remotely connected to the
Tribunal. Similarly, the layout and structure of Article 3 of the Code is one of increasing
specificity. The client has a right to legal assistance of their choosing (Article 3(1)), but
whomever they choose must “maintain high standards of professional conduct (Article
3(ii)), which, in particular, require counsel “to act henestly, independently, fairly,

skitfolly, diligently, efficiently and courageously” (Asticle 3(iii)). Asticle 3(iv) then

¥ Prosecutor v. Kenvatls, Jodgment on the appeal of the Prosecutor against the decision of Pre-Trial Chamber T
dated 20 Jnly 2011 entitled “Deciston with Respect o the Questionof Tnvalidating the Appeintment of Conssel
to the Defence”, 10 November 2011, ICC-01/09-02/11-365 OA 3, para. 52.

? Partial Dissent, para: 7 {citing Patef Decision, para. 69).

m.See, for example, Chapter Xiti of the Canadian Bar Assatiation Code of Professional Conduct [“Canadian
Code”) (2008 version), entitied "The Lawyer and the Administration of Justice”, which sets out the following
positive: obligation of professional conduct: “The lawyer should encourage public respect for and try to
improve the administration of justice.” With respect to actions that might bring the administration of justice or
the legal profession inte “disrepute”, the Canadian Code lists 7 particular instances in fts Chapters and
commentatias thereto ~ {1} acting incompetently (Comment 10 to Chopter I (Competence ond Quolity of
Service}); (2) the manner of the lawyer’s conduct with respect to ‘cutside’ non-legal interests {Comment 3 to
Chapter VIl {Outside Interests and the Practice of Low)); (3) unmeritorious-legal proceedings/filings (Camment
7 to Chapter iX {The Lawyer as Advocate)); {4) additional harm to legal profession from a tawyer in public office
fdiling to ohserver professional standards of conduct (Comment 1 to Chapter X (The Lowyer in Public Office});
{5} impact of a breach of the rule on fees and misunderstandings regarding fees (Comment 3 to Chapter X1
fFeesty; (B8} catchall provision regarding ‘ihappropriate means of offering/advertising professional services
{Comment 7{c) to Chapter XIV of {(Advertising, Solicitation and Making Legal Services Availntie)); and (7) impact
of Statements or suggestions that the [dwyer could orwould try to circumvent the justice system {Comment 2
to Chopter XiX {Avolding Questionable Conduct)).
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focuses on a particularly important stendard of conduct - the duty of loyalty to one’s
client — and sets out that this principle is to be applied in tandem with counsels” “duty to

the Tribunal to acf with independence in the administration of justice™,

It i3 only then that Article 3(v) of the code is reached. Article 3(v) of the code must be
considered in the context of the fundamental duty of counsel to represent a client
consistent with counsels’ obligations to the proper administration of justice before the
Tribunal. Actions of counsel that may “bring p.z'ﬂc&edings before the Tribunal into
disrepute”, such as through fee splitting, the physical abuse of a witness, lax
conﬁdfentiaiity procedures, breaches of court orders and the like, all undermine a client’s
right to the highest quality professional representation, Cowensel may very rightly be

sanctioned for any and all such breaches under the code.

. The Disciplinary Panel’s interpretation of Article 3(v) falls squarely outside this specific
context and extends the reach of the Code to “actions” over which the Code and Tribunal
have no proper role or interest. Indeed; to interpret the code in such an overly broad
" manner may result in “over-reach” of a type that may do precisely that which the Panel
was keen fo avoid: Namely, bringing the Tribunal into distepute and tamishing its
reputation. The right of free speech and freedom of expression is, of course, 3 qualified
right, but restrictions imposed on that right must be established as necessary and
proportionate in a free and democratic society. In assessing any restriction on the right to
freedom of expression, one cannot lose focus of the reality that no comment was made by
the appellant, Mr. Toma Fila, about any individual. No person was named and the remark
was not even aimed at an organ of the court mich a5 Chambers or the Office of the
Prosecutor. Leaving aside the objective merits — or otherwise — of the remarks uttered, it
would be churlish to deny that the langnage used by Mr. Fila to express his views can
hardly be characterised as intemnperate or immoderate. Indeed, it is not even clear that the
focus of the comment was anyone associated with the Tribunal at all, rather than, for
example a different institution such as the Security Council or even unspecified States or
interests. Be that as it may, the impugned comments of Mr. Fila do niot need to be further
analysed, in my view, as they are clearly not of a type that could tarnish the reputation of

the Tribunal in any veal or discernable way.

Simply put, the object and purpose of Article 3(v), as well as the Code as a whole, is not

to “protect the repulation of the Tribunal”, but to ensure first and foremost, that accused

3
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persons are represented by independent, honest, competent, diligent and effective counsel
who “act with independence in the administrstion of justice”'! with respect to core
protessionial duties such as the preservation of the confidentiality of information,
professional courtesy and candour towards the Tribunal. Article 3(v)’s stricture on
counsels” actions is addressed to the realisation that primary goal. As noted in the Partial
Dissent, “there is no logical or legal reason [...] nor did the Panel cite to any”, as to why
only defence counsel, to the exclusion of staff members of the organs of the Tribunal,
should be tasked as “guardians of the Tribunal's reputation”.’” Indeed, this is not the
object and purpose of Article 3(v) or the Code itself, The Disciplinary Panel's
interpretation regarding the scope and purpose of Article 3(v) constitutes a clear legal

ertor in my view.
iL The Disciplinary Panel’s impermissibly vague interpretation of Avticle 3(v)

As held in the Partial Dissent, the -Disciphnary Panel’s finding of a pesitive obligation on
defence counsel to preserve the reputation of the Tribunal is “overbroad”" with respeet to ‘
the conduct or omissions covered, and appears to require counsel “to speculate as to what
‘the reputation of the Tribunal’ means”.® A judgment of the Supreme Court of the
United States (“Supreme Cowrt”) sheds Light as to how Article 3(v) should best be

approached.

In Gentile v. State Bar of Nevada," the Supreme Court of the United States found that the
Nevada Supteme Court’s interpretation of a Nevada Supreme Court code of conduct rule
prohibiting an atiorney representing a client in a pending case from making extrajudicial
statements to the press that he or she knows or reasonably should know have ‘substanticl
likelihood of materially prejudicing’ the legal proceeding, was void for vagueness. The
Nevada Supreme Court Rule in question (Rule 177(3)) contained a “safe harbor provision’
that “provides that a lawyer ‘may state without elaboration ... the general nature of the ...
defense’ “notwithstanding™'® the general prohibition on extrajudicial statements that

breach the stated “substantial likelihood” standard.

T Code, Article 3iv)..

* partial Drissent, para. 19,

" partial Irissent, para, 11,

 partial Dissent, fn. 11

501 U8, 1030 (1991),

S thid., p. 1048 (ellipses in orfginal).
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1. The Supreme Court held that:

Given this grammatival striuctire, and abwent any clarifping interpretution by the siatz cours, the

“ foiv notice 1o those to whom fit] i directed,” ”

Rule firtls 10 provide Foifo d lowyer sesking to

avail himself of Rule I77{3)s profeclion must giess af i cantours. The vight to explain the

“oeneral” nature of the defense without “elgboration”™ provides insufficient guidance because

“eenergl” and “elaboration” are betk claszic terms of degree. In the context hifore ws; these

terms have no settled usage or {radition of intérpreiation tn ki, The lowyer hos ne principle for

determining when lis remarks pass from the safe barbor of the reneral to ihe forbidden sea of

12. The Supreme Court went on to note that;

The prokibition against vague vegulations of speech i based in part on the need to eliminate the
impermissible risk of discriminatory enfarcement, [...] for history shows that speech is
suppressed when gither the speaker or the message is-critical of those who enforce the low, The
question is not whether discriminatory enforcement ovourred heve, f...J bul whether the Rule is
x0 Imprecise that discriningiory enforcement is a rvead possibiliny. The inguiry is of partioslar
relevance when one of the classes most gffected by the regulation Iy the criminal defense bar,
which hay the professional mission o challenge actions of the Swte. Pefitloner, for instance,
supceeded i preventing the conviction of kis client, and the speech in lssue involved crificisin of

) 18
the government.

13. The Discipbpary Panel’s interpretation of Article 3(v) of the Code and its application to

the case of Mr. Fila presents exactly those dangers identified by the Supreme Court of the
United States. Mr. Fila ~ and all defence counsel subject to the Code - are not provided
“fair notice” and must guess at the “contowrs” of the Disciplinary Panel’s inferpretation of
Article 3(v) — namely, what does the “reputation” of the Tribunal mean, what actions are
required, and in what circumstances? Which are to be avoided, in order to “ﬁmtec"s the
reputation of the Tribunal”? 1t also begs additional questions, by what standard nust
defence counsel evalpate whether an “action” might breach Article 3(v) (‘clear and
convincing’; ‘substantial likelthood’; “mere risk’ or something else?). Further, the spectre
of discriminatory enforecement of Acticle 3(v) raised by the Supreme Court of the United
States is indeed ‘a real possibility” were such a vague interpretation to be adopted. Such
vagueness would stifle counsel and other individuals who have been counsel from

robustly and honestly giving their views relating to the work of the Tribunal or its place in

" Ihid., pgs. 1048-49 (emphasis added) (internal citation omitted).
Y Ihid,, B, 105149 (internal citations omitted).
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international justice and the international legal and political order. The quality of public
discourse would be dilated, in my view, if counsel and former counsel were to refrain
from rendering their views, analysis or perspectives to the wider public out of fear that if
those views were considered unwelcome, they could be targeted with disciplinary

proceedings.

1. The Disciplinary Panel’s interpretation and application of Article 3(v}

viglates Mr. Fila's fundamental freedom of expression rights

14. The freedom of expression guaranteed pursuant to Asticle 19 of the International
Covenant on Civil and Political Rights and Article 10 of the Buropean Convention on
Human Rights may be constrained or limited, to some extent, in relation to counsel’s
submissions or conduct when inside the courtroom. Principally, the tone of pleadings and
otal submissions must not be intemperate, offensive or deliberately designed to insult or
disparage an individoal without cause. Those submissions are made within contours set
by the Chamber and the Code of Professional Conduct. The Chamber may caution or
advice counsel when and if the Chamber considers that submissions go beyond — or are in
danger of going beyond - acceptable limits. There is, additionally, a second realm of
possibilities that must inform and, if necessary, restrain and guide counsel. That is where
:c_m'u_nsel 15 acting as such ouiside the court room’s physjical confines. For example, in
instances such as, dealing with other court users such as the Registry outside of a court
session, or with witnesses in the field or acting directly in relation to a case before the
Tribunal. ‘The Code provides guidelines and helps sets the parameters of acceptable
conduct in this scenario as well. In circumstances, however, where an individual who is
ot has been counsel is speaking in a different capacity (whether as an academie, political
commentator, expert legal analyst or concerned citizen) the code does not come into play.
It is simply inapplicable in such circumstances. It was not envisaged for this purpose and
extending its ambit in this manner is, in my view, without suppert and constitutes an error

of law.

15. As properly found in the Partial Dissent,’” the Furopean Cowrt of Human Rights
{“ECtHr”) case relied on by the Majority of the Board in upholding the Panel Decision,

Schopfer v Switzerland” is factually napposite. Properly considered it can lend little

" Partial Dissent, paras. 40-43,
M No. 56/1997/840/1046, ludgerasnt, 20 May 1998,
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suppoit to the issue at hand. The Majority of the ECtHr held that attorney Mr. Schopfer
made public statements that were deemed fo be ‘unjustified’ against the judicial
authorities in a criminal case in which he was defence counsel without having 'pursued
other available legal avenues and “which were likely to influence [the] pending
proceedings” against his cliont.” The situation of Mr. Fila is wholly different, as

succinetly outlined in the Partial Dissent.

The Schopfer case elucidates the outer bounds of acceptable and reasonable restrictions
on the fundamental freedom of expression rights of members of the bar outside the
courtroont. The finding of the Disciplinary Panel with respect to Mr. Fila go well beyond
the Schopfer principles and improperly restrain Mr, Fila’s right to state a political opinion
that is ynconneeted to any particular concluded or pending proceeding before the Tribunal
- and which no reasonable observer could interpret as an attempt to influence the

adminisiration of justice in pending cases.

. As explained by the United States Supreme Court in the seminal First Amendment case

New York Times Co. v. Sullivan™ the court considered the “case against the hackground
of a ;?rquzmd national commitment fo the principle that debate on public issues should be
uninkibited, robust, and wide-open, and that it may well include vehement, caustic, and
sometimes nnpleasantly sharp attacks on government and public officials”. The
American Bar Association adhered to the essence of the above free expression principle

outlined n Sullivan and adopted the ‘actual malice’ standard in promulgating the

provision of its Model Rules of Professional Conduct pertaining to statements of

members of the Bar regarding public legal officers:

Rule 8.2 Judiciel And Legal (rfficials
{2} A lawyer shall not make a statement that the Tawyer koows o be false or with reckless

disregard as to #s fouth or falsity concerning the qualifications or integrity of & judge,

“ Ibid., pava. 17.

* partial Tvissent, para. 49 (“Mr. Fila's statement had uothing to do with a speeific trial, much less a pending
trial. His statemsnt has not and cannot be construed as an stienpt to influence judicial suthorites in pending
cases, He namedno names: He made no factually false assertfons. Thers hias been nio allegation or-any pivof that
heengaged in cheap showmanship orused an immodeérate toue during the interview, Thers has bueh no proof of
‘any kind that his statements brought the Tribunal into disrepute and certainly no proof beyend a teasonsble
donbt that oeourred.”y.

2375 UK. 254 {1964) (holding that in order for a public official to successfully bring a claim of defamatory
falschood pertaining to his or her-official conduct the official fust prove the statement was made with “actual
malice” ~ i.e: with knowledge that the statement was false or with reckless disregard as to whether it was false
arnot).

% Ihid., p. 270.
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adjndicatory officer or public legal officer, or of 3 candidate for clection o appeintrient to

judicial or logal offive.®

Similarly, Comment 4 to Chapter XIII (*The Lawyer and the Administration of Justice™)
of the Code of Conduct of the Canadian Bar Association, while inposing cerfain
restrictions on the manner in which 4 member of the Bar may issue criticism of a tribunal

— “the lawyer should avoid criticism that is petty, intemperate or unsupported by a bona

fide belief in its real merit” — prefaces this restriction by clearly stating that “proceedings

19

20,

and decisions of tribunals are properly subject to sorutiny and criticism by all members of

the public, including lawyers”. b

It should rightly be a high threshold, in a democratic and open society, before criticism of
a judge or a court by a member of the bar may result in professional sanction. Mr. Fila’s
statement of personal political belief engages no valid public interest — the proper
administration of justice or otherwise — that would require the curtailment of his freedom
of expression rights. As noted in the Partial Dissent, there has “been neo proof of any kind

-
3y 27

that his statements brought the Tribunal into disrepute”.

For the reasons stated above, and as additionally contained in the Partial Dissent of Ms.

Rohan 1 find:

a. That the Disciplinary Panel’s fundamental error in the interpretation of Artiele 3(v)

of the Code must be overturned;
b, That Mr, Fila did not viciajta Article 3(v) and Article 33 of the Code; and

¢. Therefore that Mr. Fila engaged in no misconduct under the Code when making

the statements in question.

d. In all other respects relating to the Appeal of the Registrar and other grounds of

Appeal of Mr. Fila, I join in the reasoning of the majority.

2% American Bar Association, Model Rules of Professional Conduet, as amended 12 August 2012,
¢ Canadian Bar Association, Code of Conduct, as amended in 2009 (erophasis added).
 Purtinl Dissent, para. 49. '
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KARIM A A KHAN QC
Mermber of the Disciplinary Board

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm





