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I. PROCEDURAL HISTORY AND SUBMISSION 

OF THE PARTIES 

l. On 20 December 2012 the Prosecution filed its Rule 92 quater Moti n with confidential 

Anne es A, B and C in relation to Witne s RM-132, in which it requested the hamber to admit 

Witness RM-132 s proposed evidence consisting of his amalga])lated statement and approximately 

two pages of transcript from his testimony in the Karadzic case, together with 15 associated 

exhibits ("Motion") pursuant to Rule 92 quater of the Tribunal's Rules of Procedur and vidence 

( Rule "). 1 The Prosecution submits that Witness RM-132 is ''unavailable be ause his mental 

condition r nders him objectively unable to le tify due to severe and chronic Post-Traumatic tress 

Disorder (''PT D"Y and provides a medical assessment from Witness RM-132 s p ychiatrist in this 

regard.2 It further submits that the proffered evidence is reliable, rel vant and of probativ alue.3 

With regard to the 15 associated exhibits, it ubmit that they form an inseparabl and indispensable 

part of the witness's proposed evidence without which th evidence could n t be fully understood.4 

2. On 3 January 2013 the Defence filed its response ("Response"), requesting the Chamber to 

deny the Motion on the basis that: (i) the prnposed evidence of Witness RM-132 is unreliable· (ii) 

th amalgamated tatement touches on '' live i sues important to the case that should require cross

examination"· and (iii) the amalgamated statement contains 'expert-like testimony and hear ay '. 5 

In the D fence s view the Prosecution failed to identify tl1e corroborating ev idence needed lo 

properly establish the proffered evidence's reliability. 6 The Defence submits that " it doe not take 

issu with the unavailability of this witness as confirmed by the opinion of the mectical health 

profes ional ' but that the PTSD casts doubts on Witness RM-132's prior testimony as he 

presumably had suffered from it already during his testimony in the Katadzic case. 7 

3. On IO January 2013 the Prosecution requested to be granted leave to reply with regard to 

issues (i) and (ii) of the Response.8 In the attached reply ("Reply"), the Prosecution argues that the 

Respons should be dismissed and the Mot-ion be granted as tber is substantial independent 

1 Prosecution 9.2 quoter Motion: RM 132 [ ... ] with Confidential Annexes A, Band C, 20 December 2012 
( con fidentia 1) paras 1, 17, 

1 Molion, paras 2, 7-8; Annex C. 
Motion, paras 9-13. 
Motion para. 16. 

5 Defence Response to Prosecution 92 qz1ater Motion RM132, 3 January 2013 (confidential), paras 7-18, IV Relief 
Requested. 

0 Response, paras 8, 12. 
7 Response. para. 11. 
8 Prosecution Request for Leave to Reply to Defence Response to Prosecution Rule 92 rer [sic] Motion: [ ... ] 

(RM 132) with Confidential Annexes A, B and C, IO January 2013 (confidential), para. 2. 
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evidence c,orroborating Witness RM-132 ' s evidence.9 It further submits that Witnes RM-132 was 

consistent in his accounts throughout the variou tatements that he provided and that the Defence 

failed to put forth any evidence to conclud that witnesses who suffer from PTSD are necessarily 

unreliable. 10 

II. APPLICABLE LAW 

4. With regard to the legal provisions covering evidence of "unavailable p rsons" and the 

admis ion into evidence of documents that accompany such evidence the Chamb r refers to its 

previous decision issu d on 22 JuJy 2012. 11 

ID. DISCUSSION 

5. The Chamber considers that it is assisted by further submissions by the Pro e ution n th 

matters outlined in the request for leave to reply, and will therefore grant this request. 

6. With regard to Witness RM-132's unavailability, the Chamber has been provided with a 

medical a sessment from Witness R.M- l 32' s psychiatrist who diagnosed the witness with ''chronic 

PTSDH and stipuJates that 'having to testify again is not advisabl and could lead to a sever 

relapse of Witness R.M-132's condition which could lead to the results of 12 years of treatment 

getting severely undermined". 12 During a subsequent teJephooe conver alion b tween an 

investigator of the Prosecution and th psychiahist the latter further informed that in hls view 

Witness RM-132 i 'tmfit to appear" and mentally unable to provide oral te timony' .13 

7. A witne s has been held to be unavailable for the purposes of Rule 2 quater when th r is 

a m dical statement that the person in question is incapable of testifying oralJ owing to the state of 

his mentaJ health or where medical evidence bas been presented that the witness is unable to testify 

coherently. 14 To further e>..'J) lore whether a person falls under Rule 92 quater, the Appeals hamber 

has held that for a witness to be "'unavai lable ', the witness must be objectively unable to attend a 

court hearing either because he or sh is deceased or because of a physicaJ or rnentaJ impairment.15 

9 Pro e ution Reply to Defence Response 10 Prosecution Rule 92 quater Motion: R 132, 10 January 2013 
(confidential), paras 9-1 1, Annex C. 

10 Reply, paras 7-8, Annex B. 
11 Decision on Prosecution Motion to Admit the Evidence of Witness RM-266 Pw·suant to Rule 92 qua/er 22 July 

20 12, paras 10-13 . 
12 Motion Annex C. 
13 Motion, A11J1ex C, 
M Prosecutor v. Zdravko Tollmir, Case No . TT-05-88/2-T Decision on Prosecution' s Motion to Admit the Evidence of 

Witness No. 39 Pursuant to RuJe 92 quater, 7 September 201 I, para. 27, fus 4 1-42 . 
15 Prosecutor v. Prlic et al., Case No. IT-04-74-AR73.6, Decision on Appeals Against Decision Admitting Transcript 

of Jadranko Prlic's Questioning into Evidence, 23 ovember 2007, para. 48. 
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The Golov;na Trial Chamber applied the test of "obje tjve unavailability" holding that although a 

Chamber must be mindful of the distress that the prospect of oral testimony may cau e for a 

particuJar witne s such distress is a comm n feature of many witnesses and Trial Chambers 

therefore need to distinguish between the ' emotional state of the witne s and an e tablished 

'mental condition '. 16 

8. In the case at band, Witness RM-132 uffer from chronic PTSD as indicated in the medical 

statement of his psychiatrist. The mere facl tbat att nding court could have harmful after-effects on 

him, does not amount to medical incapability. However Witness RM-132 's psychiatrist clearly 

advised that the witness is 'unfit to appear in collli to testify" and is mentally unable to provide 

oral testimony' . 17 Further, the Chamber n te that the Defence has not disputed the fact that the 

witness is unfit to give oral testimony arid therefore unavailable. In light of the medical asses ment 

the Chamber finds that the witness is objectively unable to testify owing to the state of hi mental 

health. 

9. With regard to reliability, th Chamber notes that the Defence has not provided any support 

for the assertion that Witness RM-132 1s prior evidence is rendered unreliable due to his ch.ro11ic 

PTSD. ln this regard, the Chamber specifically recalls various Appeals Chamber ruJings that an 

individual suffering from PTSD remains compet nt to provide evidence. 18 Mor over, the Chamber 

is satisfied that the statement provided by Witness RM-132 to the Prosecution in 1996 is ·onsistent 

with th evidence provided in his amalgamated statement of 2010. 19 

IO. The hamber further considers that Witness RM-132's amalgamated statement of 2010 

refers to bis testimony from previous cases in which he testified. As such it wa elicited within the 

safeguards afforded by judicial proceedings: it was given under oath and was subject to cross

examination. The ame applies to the two pages of transcript from his prior testimony in the 

Karadiic ase which the Prosecution seeks to tender. The Chamber found n manifest or obvious 

inconsistencies in the evidence. 

11. s for the Defence assertion that portions of the proffered vidence ar unr liable because 

they contain hearsay evi.denc , the Chamber recall that hearsay vidence is in principle 

admissible before the Tribunal. With regard to 'expert-like testimony" challenged by the Defence, 

16 Prosecutor v. Gotovina et al., Case No. IT-06-90- , Decision on the Admission of tatements of Four Witnesses 
Pursuant to Rule 92 quater, 24 Ju ly 2008 paras 15-16. 

17 Motion, Annex C. 
ift See Prosecutor v. Furundiija, Case No. IT-95-17/1-A, Appeal Judgement, 21 July 2000, para. 123; Prosecutor v, 

imi6 et al .. Case No. IT-95-9-A, Appeal Judgement 28 November 2006, para. 229; Kupreskic et al., Case No. IT-
95-16-A, Appeal Judgement1 23 October 2007. para. 171 . 

19 Reply. para. 8; Annex B. 
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the ham ber refers to its Decision o1 3 July 2012 in which it mled upon this is ue tating that when 

proposed fa t witnesses provide conclusions or opinions th Chamber expects th parties to explore 

such concJu ions or opinions with a · ew to lici ting a clear basis for them, r that when such 

conclusions or opinions are not further explored, or th witness is unable to provide a lear basis for 

them the harnber considers them to remain unsupported, tm-sourced conclusion r opinions of a 

witness which absent any other co1Toborating evidence will not be given any weight. 2° Further 

with regard to th issue of corroboration, the Chamber considers that Witness RM-132 s evidence is 

cumulative to the anticipated testimony of other witn sses who are due to give evidence in this 

case, as well as documentary evidence.2 1 Finally with regard to the Defence•s challenge that the 

proffered evidence touches on 'live issues' of the case and therefore r quir s cross-examination, 

the Chamber considers the shelling out id th entrance of the Sarajevo city market on 28 August 

I 95 (' Mark.ale II incident''), although imp rtant to the case, not to be of such importance as to 

require additional cross-examination, 111 particular as Witness RM-132 was ufficiently cross

examined in previous cases and his proffered evidence will be cumulative as outli.ned above. 

Therefore, for the foregoing reasons, the hamb r finds that the proffered evid nc f Witness RM-

132 consisting of two pages of transcript from the Karadiit case and his amalgamated statement of 

2010 are reliable for the purposes of Rule 92 quater of the Rules. Th Chamber further considers 

that the proposed evidence of Witness RM-132 does not go directly to the knowledge or acts and 

conduct of the Accused. 

12. With regard to the requirements of Ru] 89 ) of the Rules th Chamber finds that the 

proffered evid nee i relevant to the case, as it relates to crimes allegedly ommitted within the 

indictment period, in particular to the scheduled incident G 18 and the Marka]e IT incident. ince 

reliability is a component part of the probative value of a piece of evidence, the Chamber considers 

that there is no need to re-examine this aspect of the probative value where a determination of 

reliabi lity has already been made within the context of Rule 92 quater (A) (ii of the Rules. 

13. he Chamber has reviewed the 1 S associat d xhibits tender <l with Witness RM-l 32' s 

amalgarnat d statement. It notes that nine are photographs which the witness comm nts on in his 

amalgamated statement (65 ter numbers; 141 17, 10370 10436, 10371 10437, 10438 10142, 10394 

and 09942 , two are maps marked by the witness during his previous testimony 65 ter numbers: 

14120 and 10369) and the remaining fom- do uments are repo11s concerning th in estigation of the 

Markale 11 mcident (65 ter numbers; 104 9, 10239 10244 and 13825),22 The hamber fi.nds that 

20 Decision With Regard to Prosecution Motion for Admission into Evidence of Witness Harland' tatement and 
Asso iated Exhibits, 3 July 2012, para .8. 

11 See Motion, para. 10; Reply, paras 9-IO, Annex 
22 Motion, Annex A. 
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the associated exhibits tendered form an integral and inseparable part of Witness RM-132's 

amalgamated statement as they were discussed and without them the statement would be 

incomprehensible or of lesser probative value. 
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IV. DISPOSITION 

14. For the foregoing reasons, pursuant to Rules 89 (C)) and 92 quater of the Rules, the 

Chamber 

GRANTS the Prosecution's request for leave to reply· 

GRANTS the Motion; 

ADMITS into evidence: 

(j) The amalgamated statement of Witness RM-132 dated 11 November 2010 bearing ERN 

0678-9349-0678-93 77 (Eng); 

(ii) The excerpt of Witness RM-132 s testimony from the Karadiii: case as set out in the 

Motion in Annex A; 

(iii) The associated exhibit with 65 ter numbers: 09942, 10142, 10239, 10244, 10370, 

10371, 10394, 10369, 10436-10439, 13825, 14117, and 14120· 

INSTRUCTS the Prosecution to upload the admitted documents into eCumt; and 

REQUESTS the Registrar to assign exhibit numbers to the admitted documents and inform the 

parties and the Chamber of the exhibit numbers assigned. 

Done in English and in French, the English version being authoritative. 

Dated this twenty-eighth day of June 2013 
At The Hague 
The Netherlands 

[Seal of the Tribunal) 

Case No. IT-09-92-T 6 

/ 
rie 

28June 2013 




