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1. THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons 

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory 

of the fom1er Yugoslavia since 1991 ("Tribunal") is seised of the Defenc "Motion for Certification 

to Appeal the Trial Chamber's Decision Concerning Admission of Prior Iuconsistent Statement ', 

filed on 14 May 2013 ("Motion"). On 23 May 2013, the Prosecution filed its "Response to Defence 

Motion for Cettification to Appeal Trial Chamber's Decision Concerning Admission of Prior 

Inconsistent Statements" ("Response"). 

A. Background 

2. On 8 Febmary 2013 during its eras -examination of Pro ecution witness Samira Baranjek, 

the Defence sought the admission of two -prior statements of the witnes , Rule 65 ter numbers 

03389 and 05961. The Defence submitted that the statement were inconsistent with the witnes 's 

testimony and should be admitted in order to avoid putting every alleged discrepancy to a 

vulnerable witness during cross-examination. 1 The Defence further submitted that the admi sion of 

the documents would be useful for the Trial Chamber to assess their impeachment value. 2 The 

Prosecution opposed the admission of the statement on the basis that the statements were not 

reliable and so the relevant conditions for admission bad not been met.3 After having beard the 

parties in cowt, the Trial Chamber did not decide finally upon the issue but directed Defence 

counsel to put any alleged inconsistencies in the prior statements to the witness during cross

examination.4 Following the cross-examination of the witnes on the content of the two documents 

the Tlial Chamber affirmed that the Defence's request to admit the statements wa pending and 

directed the parties to provide written submissions to assist the Trial Chamber in making a final 

determination on the matter.5 

3. After having received written submissions from the parties on thi 1n.atter the Trial Chamber 

issued on 7 May 2013 its ''Deci ion on Defence Submissions in Support of Admission of Prior 

.Inconsistent Statements of a Witness for Purposes of Impeaclnnent" ("Impugned Decision') . In thi 

decision. the Trial Chamber recalled that the Appeals Chamber has held that prior inconsistent 

statements may not only be received into evidence for asse sing the credibility of the witness. but 

also may be admitted as hearsay evidence for the tmth of their content when they fulfil the criteria 

under the Tribunal' s Rules of Procedure and Evidence ("Rules"') in relation to relevance, reliability, 

1 Evidentiary Matters, 8 February 2013, T. 3132. 
2 Evidentiary Matters, 8 February 2013, T. 313 -3134. 
3 Ev:identiaryMatters, 8 February 2013, T. 3134. 
~ Bvidentiary Matters, 8 February 2013, T. 137-3138. 
s Evidentiary Matters, 8 February 2013 T. 3175. 
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and robative value,6 illtimately the T1ial bamber bserved, It is a matter of di cretioo for the 

rial Chamber wbetber to admit a prior ·tatement.7 The Trial Chamber tated that it wa · keen to 

prevent being burdened by the admls ion of uperfluous material and found that the cros -

examinati n of tbe witne was sufficient fi r the purposes of asses ing her credibility, especially 

be au e the majority of the purported incon i ten ies cited by the Defence pertajned to alleged 

mis ,· ns from the prior statement , .rather than di. crepancies.8 Finally, the Tri l Chamber noted 

that it would take the cross-examination of the witness into account when eva1uating the weight to 

be given to her evidence.9 

B. Applicable Law 

4. Ace rding to the Rule , deci ion · on motion other than preliminary motions are without 

interl cut ry appeal ave with certificati n by the Trial Chamber. Rule 73 B require that two 

rite1ia be atisfied before a Trial Chamber may certify a deci ion for interlocutory appeal: (a) the 

i ue w uld ignificantly affect the fair and expedition conduct of the pr ceeding or the outcome 

of the trial and (b) an immediate re elution of the i ue by the Appeals Chamber may, in the 

pinion of the Trial Chamber, materially advance the proceedings.10 

C. Submissions 

5. In the Motion the Defence request the TriaJ Chamber to certify the Impugned Deci i n for 

interlocul ry appeal. 11 In relation t the first pr ng f the legal test for certificati n. the Defence 

argue · that the witnes is th only witne s who attest to Hadzic' pre ence during the event 

d cribed in her te timony and that her credibility is of vital importance to any potential factual 

findings. Ace rding to the Defence, the rial Chumber's de ision not to admit her prior tatemeots 

deprive the Defence of the opportunity to rnake full submi ions on the nature f the di repanc1e 

between her testimony and the prior statements; that thi , in tum, directly affects the Defence s 

ability to make full submission on the witne • credibHity; and that thi ignificantly affects the 

6 1mpugned Decision para. 7 citing Prosecutor v. Popovit et al.. Case No. 1T-05-88-AR73.3, Decision n Appeal 
Again l Decision on Impeachment of a Party' s wo ilnes 1 February 2008, para. 1. 
7 Impugned Deci ion, para. 7, citinx Prosecutor v. Umaj et al. , Case No. IT-03-66-T, Decision n Pro e ulion' 
Motions to Admit Prior Statement-; as ubstantiv Evidence, 25 April 2005, paras 25-26. 

Impugned Decision, para. 8. 
Y Impugned Decision, para. 8. 
10 See Prosecutor v. Karadzic, Case No. IT-9 -5/18-PT, Decision on Accused s Application for rtifi ation to Appeal 
Decisi n o Commencement of Trial, 18 September 2009, paras 3-4; Prosecutor v. M/lut;lnovlc et al., Case No. IT-05-
87-T, Deci ion on Luldt Moti.on for Reconsideration of Trial Chamber's Decision on Motion for AdJiri sion of 
Documents from Bar Tab1e and Decision on Defence Request for Extension of Time for Filing of Final Trial Briefs, 2 
July 2008, para. 42· Pmsewtor v. Milo evil!, Ca e No. IT-02-54-T, Decision on Pwsecution Moti n for Certification of 
Trial Chamber Decision on Pro ecution Motion for Vair Dire Proceeding, 20 June 2005. para. 2. 
11 Motion, pru:a. 1. 
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fairne s f the proceeding and, potentially, their outcome. 12 Regarding th ec nd pr ng of the 

legal te t. the Defence argue. that an inunecliate re elution of this i ue may materially advance the 

pro eeding in at lea t two way : a) allowing the Defence to streamlin its cro -examinatj n. and 

(b) av iding, a urning that adver e finding are reached, having the prior tatements intr duced fi r 

Lhe first time on appeal and obliging the Appeal Chamber to make factual determinations de 

novo. 13 Th Defence also argue in relati n to the second prong that immediate re elution by the 

Appeal Chamber will enhance certainty in the proceedings in relation to wheth rand when prior 

incon i tent tatements may be admitted for impeacbment. 14 

6. 1n the Re ponse, the Prosecution oppo e the Motion. arguing that it fail t meet the 

requirements f Rule 73(B).15 With re pect to the first prong of the legal t t. th Pro ecution 

argues as f U w : 

The Accu eel argues that the impeachment value of GH-116 s prior statements r lat primarily to 
information omitted from lhem, but he al o concedes that the major omissions were put to the 
witoe s during cross-examination. By implication, what remain are, at most, minor omis ion in 
tbe prior tatements, whjch are unlikely lo s ignificantly affect the weight given the witncs ' 
evidence, let alone the outcome of the e pr ceedings.16 

The Prosecution points out that the Impugned Decision does not establi h a general rule that prior 

incon i tent ·tatements will not be admitted but rather i limjted to the individual eviden e of one 

witne s.17 In relation to the second prong, the Pro ecution aver that the Defeo e argument-that 

the Impugned Decision will significantly impact the timing and organi ation of r s-examination 

and the length of the Defence ca e in general-binges upon a miscbaracterisation f the Impugned 

Deci ion e tabli bing a general prin ipal with regard to the admi ion f prior witne 

statement . According to the Pro ecutioo, lhe Impugned Decision. when framed properly, i a 

discretionary decision of the Trial Chamber on a pecific witness, and there:D ire an appeal will n t 

provide additional certainty in relation to the admission of prior tatement f witnesse in the 

future. Lij Finally, the Prosecution argue that if both prongs of the legal test are found to be 

. atisfied, the TdaJ Chamber hould n vertheles, exerci e its discretion to deny the M tioo because 

n ne of the argument nu ed therein are likely t r su.lt in a finding that the Chamber abu ed it 

di reti n. 19 

12 Motion, para 1. 4-6. 
13 Molion, para 1 7 . See al o para. 4 on p. 4 of lhc Motion. 
14 Motion, para. 8. 
15 Response, para. 1. 
lb Response para. 8, referring to Motion, para. 5. 
17 Response, para. 10. 
18 Re ponse, para. 12. 
19 Response. para. 13. 
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D. Di cussion 

7. At the out et, the Trial Chamber recall tbat certification f n interl utory appeal 

regarding a deci ion on the admi · ion of eviden e hould only be grant d in exceptional 

circum tan es. A expressed by the Appeal b mbers f the 1nternational CrimioaJ Tri unal for 

Rwanda 

[i]t i first and foremost the re. ponsibility of the Trial Chambers, as triers of fact Lo determine 
which c\fidonce to admit during the cour e of the trial; iL is not for the Appeals Chamber to sume 
thi rcspon ibility. As the Appeal , Chamber previou ly underscored certification fan appeal ha 
to be the absolute exception when deciding on tbe ad.mis ibility of the evidence. [ . . ,1 As tbe 
Appeal Chamber bas previously ind/ nted. Rule 89 ~) of the Rules grants a Trial Chamber a 
br ad di cretion io assessing dmissibilily of evidence. · 

The T1ial Chamber recalls that, after having heard the parties on tJ e initial matter of the 

ad.mi ion of the two tatement of witne' arnira Baranjek, the Trial Cbamb r pe ifically 

directed the Defen to put any alleged inc nsi tencie to the witnes during r -e aminati n. 

After the ompletion of the witne s's evidence and after having con.isidered written ubmissioos 

fr m Lhe parties on this matter (including a reply brief of the Defence) the Trial Cham er exercised 

it discretion to deny admission of the document . In doing o, the Chamber was careful to note that 

the cro ·-examination of the witne s was ufficient for the purpose of assessing her credibility and 

tbat it would take the cross-examination of the witness into account wben evaluating the weight to 

be given t her evidence. 

9. A can be een from the ab ve, Lhe D fen ·e wa. given the opp rtunity of putting the 

purported incon i tencie to the witness during er -examinati n. The rial Chamber therefore 

d e not a cept the ubmis ions of the Defeo e tbat the Impugned Ueci i n deprived the Defence of 

the pp01trmity to make full ubmi i n on the nature of the purported di crepancie in the 

witne s evi ence or on the witness credibility, The T1ial Chamber' deci ion not t admit these 

w N irwna.fuhuko 11• Tlte,Pro.!i'ecutor. Case No. ICTR-9 -42-AR73.2. Decision on Pauline Nylramasuhu~ ' Appeal oo 
LheAdmi sibility ofEvidence, 4 October2004 para S, 6. See also Prnsecutor v. Martit, Case o. IT-95-ll-AR73 .2, 
Decision on Appeal Against the Trial Chamber's Deci ·ion on the Evidence of Witne Milan Babic, 14 cptember 
2006, para. 6 (" It is well established in the juri prudence of Lbe Jntemational Tribunal that Trial Cbambcrs exercise 
discretion in r lation to the admissibility of me type of vidence, as well a in defining the modalitie of cross
examination and th exerci e of thi rigbt by the Defence. Tbe Trial Chamber' decision in this case to retain the 
e 1dcncc of Witnes Milan Babic pur uant to Rule 89(0) following his death wa a di cretionary deci ion to bich the 
Appeal Chamber accords deference. Such deference i ba~ed on the recognition by the Appeals Chamber of 'the Trial 
Chamber' rganic familiarity with the day-to-day conduct of the parties and practical demands of th ca c. ' ) (citation 
omitted): Prosecutor v. Popovic et al., Ca c No. IT-0S-88-AR73 .3, Decision on Appeal Against Decision on 
Impeachment of u ParLy' Own Wilnoss J February 2008, para. 32 ("Tbe decision a· to whether a particular piece of 
evidence will be admitled for the purposes of assessing a wilnes ' credibility and/or for lhe substance therein must be 
left to the Trial Chambers di cretion." ; Proseci1tor v. Prlic et al., Case o. !T-04-74-AR73.6, Deci ion on Appeals 
Again I Decision Admitting Transcript of Jadranko Pdi6' Questioning lnto Evidence 23 November 2007 para, 8 
("Trial Cbambc1•s exercise broad discretion as regards • dmissi n of evidence. '). 
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two d ument ~e pecially in light of the Defence• opportunity to cros -examine the witnes ' in 

relation thereto-will not significantly affect tbe fair and expeditious conduct of the trial. 

10. Having dete1mined that the Defence ha failed to fulfil the fir t pr ng f tb legal te t for 

certification of an interlocutory appeal under Rule 73(B it is not nece sary ~ r the Trial Chamber 

to deal with the second prong of the test. 

E. Disposition 

11. For tbe foregoing reasons, the T1ial Chamber, by majority and pur uant to Rule 54 and 73 

of the Rul · hereby DENIES the Motion. 

Judg Antoine Ke ia-Mbe Mindua append a di enting opinion. 

Done in English and French, the Engli h lext being authmitative. 

Done thi · twenty-fir t day of June 2013 
At The Hague 
The etherlands. 

fSeal of the Tribunal] 
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DIS ENTING OPINIO OF JUD E A TOINE KESIA-MBE NIIND 

J. ln this Decision my colleague , by majority deny the Motion of the Defence for 

certjfj ation t appeal the Impugned Deci. ion. I respectfully di agree with thi c nclusion and et 

forth my rea ·ans below. 

2. Ru! 73(B) aU ws for an interlocut ry appeal if two cumulative c ndHi n are fulfilled: (.) 

the issue w uld significantly affect the fair and expeditious conduct of the pr ceedings or the 

outcome f the trial, and (b) an immediate resolution of the issue by the Appeal hamber may, in 

th opini n of the Trial Chamber mate.dally advance the proceedfog .1 If the lw requirement · of 

the Rule are met, a Trial Chamber may exerci · its discretion to grant a request for certification. 2 

3. While 1 recall that a request for certificati n is n t oncemed with wh ther a de ·i, i n wa 

c t re tly rea oned or not.3 I would like to not that, in my view the Trial Chamb r , h uld have 

exerci ed it i cretion to admit the prior statement · of Ms. Baranjek in the lmpugned Decision.4 

During the hearing on 8 February 2013, 1after havfog heard the parties in court, the Trial Chamber 

did not decide finally upon the issue but directed Defence counsel to put any alleged in on i tencie 

in the pri r statements to the witness during cro s-examination."5 However, as 1 wrote in my 

Di enting Opinion appended to the Impugned Oeci ion, Defence coun el ''cbo e solicitou ly n t to 

do so talcing into accounl the particular vulnerability of Ms. Baranjek, an eye-witnes and a victim 

who lo t her hu band during the event and wh appeared to be very emotional in e be cried very 

often during ber testimony.' ti 

4. Turning to the first prong of the te t for certification to appeal, l am of the view that not 

admitting the two prior statements will deprive the Defence of the opportunity to make full 

sl.Jbmi i ns n the nature of the di repanc:ies between Ms. Baranjek' te timony and her prior 

statement . Thi will be, of course an ob tacle to the Defence in its ability t make full ubmissions 

regarding the witness' credibility. It goes with ut saying that uch a situati n will n gatively 

1 ee Prosecutor v, Karadzid, Case o. IT-95-5/18-PT. Decision op Accused's Applicali n for Ccrlifi ation Lo Appeal 
Decision on mmcncement of Trial, 18 eptember 2009, para 3--4; Prosecutor v. Milutinovlc t t1l., Ca e o. 11'-05-
87-T. Dcci ion on Lulcic Motfon for Recons1deration of Trial Chamber's Deci ion on Moti n for Admis ion of 
Documents fr m Bar Table and Decision on Defence Request for Extension of Time for Filing of Final Trial Briefs, 2 
July 2008, para. 42· Prosecutor v. S. MiloJevic. ase No. IT-02-54-T Decision on Prosecution Motion for Certification 
of Trial Chamber Decision on Prosecution Motion for Voir Dire Proceeding, 20 June 2005, par . 2. 
2 Prosecutur v, S. Milosevic, Case No. IT-02-54-T, Decisfon on Prosecution Motion for Certification of Trial Chamber 
Do ision on Pro ecullon Motion for Voir Dire ProoeecUng, 20 June 2005, para. 2; Prosecutor v. Brdaiiin and Talit, 
Cast: . o. rr-99-36-T, Decision onRadosJav Brdanin's Motion for the Issuance of RuJe 73(B) Certification Regarding 
the Chamber' Rule 70 ConfidentiaJ Decision, 24 May 2002, para. . 
l Prusel'tl!Or v. S. Mllo.fev/l<, Case No. TT-02-54-T, Decision on Prosecution Motion for Certificnti n of Trial harnb r 
Decision on Prosecution Molion for Vair Dire Proceeding, 20 June 2005, para, 4 , 
4 Impugned Decision, Dissenting Opinion of Judge Antoine Kesiu-Mbe Mindua. 
5 Impugned Decision, para. 2; Samira Baranjek, 8 February 2013, T. 3138 , 
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impact the fairne of the trial, or pos ibly it outcome. According to the Defence Ms. Baranjek i , 

to date, the only witness who attests to the presence of Hadzic dming the event de cribed in her 

testimony.7 Hence, her credibility may be of vital imp ttance to any potential factual finding in 

relation to Hadzic' pre ence and conduct -during the events he described. 

5. Corning t the econd pr ng, I am also of the view Lhat a resolution of thi · matter may help 

to advance the proceedings. It eems obvious to me that an immediate resolution by the Appeal 

Chamber will clarif-y the issue a to whether and in what circumstance, prior statements may be 

admitted for impea hment. Thi wilJ allow the Defence t treamline it er s-e amination. u h 

admis ion will avoid having the pd r tatements inlr duced for the fir t time on appeal and 

bilging the Appeals Chamber to make a factual determination de novo. 

6. l t is lear t me that the Impugned Decision does not establish a general rule U1at prior 

me n istent statement will not be admitted and that it is limited to thi particular itu tion. 

H wever, it hows an inclination f the Trial Chamber, Knowing that it i · not the first time that Lhe 

rial Chamber is c nfronted with uch a ituation and that the partie them elve are n t very 

coherent in their positions, it is time to olve the matter once and for all. 1n doing so the T1ial 

Chamber wiJI ave ignificant time in the future, to the benefit of a fair and e peditious conduct of 

lrial. 

7. For the foregoing rea on ' , l con ider that in it Motion, the Defen e ha ucceeded in 

fulfilling the fir t and second prongs of the 1egal te t for certification of an interlocutory appeal 

under Rule 73(B and, pursuant to Rules 54 and 73 of the Rule , I would have granted the Moti n. 

Done in Engli h and French, the English text being authoritative. 

Done thi twenty-fir t day of June 2013, 
At The Hague, 
The etherland . 

Judge Antoine Ke ia-Mbe Mindua 

[Seal of the Tribunal] 

6 Tmpugned Decision, Dissenting Opinion of Judge Antoine Kesia-Mbu Mindua, para. 4. 
7 MoLion, para. 9. 
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