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I. PROCEDURAL HISTORY AND SUBMISSIONS OF THE 

PARTlES 

1. On l 8 March 2013 the Pro ecution filed a motion tendering utterances allegedly made by 

the Accused in court on 18 F bruary 2013 ( 'Motion 1). 1 he Prose ution tenders the alleg d 

utterances of the Accused pursuant to Rule 89 ( ) of th Rul s of Procedure and vidence 

(' Rules"), in the form of an attached investigator's report {"Report' recording the statements of 

two BC : p aking Prosecution ·taff m mbers who overheard the ccu d1s alleged utterances 

while in court.2 The alleged utterances al'e tendered as ev idence of the knowledge and intent of the 

Accused wjth regard t the commission of crime ·harged in the Jndictrnent.3 be Prosecution aJ o 

requests that the Chamber review. or allow the Pro ·ecution to review, video fo tage from a camera 

focused on the Accused at the ti111e of th alleged utteran es and to admit into evid nee any relevant 

ideo footage from th is amern. 4 

2. On 2 April 2013 th Defence re pond d ( Response ), making everal submis ions 

opposing the Motion including U1at the Report constitutes written evidence tendered in Ii u of oral 

testimony and ther fore subject to the provisions ofRules 92 bis or 92 ter ofth Rules. 5 

II. APPLICABLE LAW 

3. While Rule 89 (C is the lex genera/is al lowing a Chamber lo admit rel vant evidence which 

il deems to ha e probative value Ru! 92 bi. i the lex speciali for out- f-court ~ temenl 

prepared for the purpose of legal proceedings and tendered in lieu of oral testimony before th 

Tribunal .6 Rule 92 bis (A), however, excludes the admission of such statement which go to proof 

of the acts and conduct of an accused as charged in the indictment. 7 1n tead th admission in lieu f 

oral testimony of s1.a.Lements th t concern the acts and condu l of an a used are governed by Rul 

92 ter, whi h al lows admission of such statem nts if, inter alia the witne s is made available £ r 

cross-examination. 

2 

7 

Motion for Admission into Evidence the Unerances of the Accused, 1 & March 2013 (Confidential), para 1, 15. 
Motion, para, l . 
Motion, paras 7-1 l. 
Motion, para. 12 . 
Defence Re ponse lo Prosecution Motion for Admission into Evidence the Unerances of the Accused, 2 April 2013 
(Confidential), paras 19-20. 
Prosecutor v. Stanis/av Galic. ase No , fT-98-29-AR73 .2, De i ion on Interlocutory Appeal Concerning 
Rule 92 bis (C) ("Galic Decisio11"), 7 June 2002, para. 31: Prosec11tor v. Slobodan Mi!o.fovic, Case No, IT-02-54-
AR73 .4 Dedsion on Interlocutory Appeal on the Admissibility of Eviden e-ln-Chief in the form of Written 
Statements, 30 September 2003. paras 9-10, 18. 
Galic Decision. para. 9. 
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Ill. DISCUSSION 

4. As a preliminary matter. the hamber consid rs that just as Rule 92 bi is the lex pecialis 

for the admis ion of out-of- ourt statement prepar d for the purpose of legal proceedings and 

t ndered in lieu of oral testimony, Rule 92 ter is the lex .1pecia/i · for the admission of such 

statements that go t proof of the acts and onducc of an accused as charged in the indictment. The 

Chamber will now examine under which Rttle the Report tendered by th Pros cution must be 

considered. 

5. First taking into account that the Rep rt is a record of statements made by two wilne ses to 

the Ac used s alleged utterances1 th Chambel' finds that th Rep tt comprises two out-of-court 

statem nls. Second considering the formal of the Report and th Prosecution's pr vious 

notifications that it w uld s ek to introduce utterances of th Accused into evidence, the Chamber 

finds that the report was reated for the purposes of tllis trial and tendered in lieu of the witnesse 

oral testimony.8 Third, nsidering tbal the statements have lhe potential to b primafacie relevant 

to the Accused's knowledge of the aJleged detention and mistreatment of Mu lim women and girls, 

U1e Chamber t1nds that they c ncern the A used's acts and c nduct s charged in the Indi tment. 

For these reasons, th hamber finds that the vidence of these witnesses must be led viva voce or 

the statements reflect d in the Rep rt mu t be tendered pursuant to Ru}e 92 ter, requfring the 

witnesses to attest to their respective statements and be available for cross-examination and/or any 

questions by the Judge . Sine the m thod of tendering the Report i a thre hold pr cedural issue 

the Chamber will not further onsid -r the substantive submissions of the partie at this time. 

6. ln response to the Prosecution's request for r view and tendering or t·elevant video footage 

taken during the time the Accused made the al leg d utl ranc ·. the hamber has reviewed the full 

video record from 18 Febrnary 2013. he Chamber considers that th video is closely related to the 

Report nd to admit the video in isolation would not be f assistance lo the hamber. For this 

reason the Chamber d nies the admission of the vicleo without prejuclic . 

k Moli n, para . l 3. See ti! o, T . 8830-883 I. 
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IV. DISPOSITION 

7. For the foregoing reasons pursuant to Rules 54, 89 and 92 ter of the Rules the Chamb r 

DENIES the Motion without pr~judice. 

Done in nglish and rench the English version being authoritative. 

Dated this fourth day of June 20 13 
At The Hague 
The Netherlands 
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(Seal of the Tribuoalj 
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