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THIS TRIAL CIL\!VIBER of the International Tribunal for the Prosecution of Persons 

Respons1hle for Serious Violattons of lnternat]()nal Humanitarian Law Cornrn1tted in the Terntory 

of the former Yugosla\Ja smce 1991 ( .. rnbunal .. ) 1s scised of the --Request to the rnal Chamber to 

Suspend the Subpoena to Al lo\\ r o!Irnir to File an A.ppeal Against the Decision on the Accused·s 

l\fotion to Subpoena Zdravko Tohmir and Against the Subpoena··, filed by Zdravko Tolimir on 

15 !\fay 2013 ('·Request .. ), and hereby issues its decision thereon 

1. Background and Submissions 

On 9 \la\' 2013. the Chamber issued its ··Dec1s1on on Accused·s Motion to Subpoena 

ldra\ko lolim1r"· ( .. Decis1on··l. 111 \\hich it round that the requirements for the 1ssLiance or a 

subpoena. pursuant to Ruic 54 of the Tnhunal"s Rules of Procedure and [\ 1dence c·Rules··). 

compelling the testimony of To!Imir had been met and accordmgly issued a subpoena compelling 

h11n to testify in this case. 1 

2. Tohmir requests that the Chamber suspend the Subpoena and grant him '·leave to file an 

appeal aga111st the Dec1s1on .. 2 He argues that the decision to subpoena '·a person with regard to 

whom procced111gs have not yet been completed·• raises senous legal issues that are s1g111ticant to 

the dn·eloprnent of the r ribunar s J urisprudencc and should be considered b) the Appeals 

Chamhcr' I le states that his appeal \\Ould co,er issues related to (1l the .1unsd1ct1on or a trial 

chamber to issue a subpoena to --persons accused 111 other cases before the iTnbunal]"". (ii) the nght 

of an accused person to refuse to testify in another case before the Tribunal until the end of his 

proccedmg: and (iii) the ··nght of an accused person to refuse to be examined by another accused or 

the Oftice of the Prosecutor about e\ ents relating to the charges against him .. 4 

3 On 23 iv1ay 2013. the Chamber requested the parties to tile a response. if they so \vish. on 

the issue of whether a ,,·1tness has stand mg to challenge a subpoena ' On 23 May 2013. the 

Accused tiled a ••ivlemorandum on Standmg or Witness to Seek Lem e to Appeal Subpoena 

Dec1s1on··_ stat111g his pos1t1on that a ,,itness has standmg to seek leave to appeal a decision 

1 Dcc1s1on on Acrnsed·~ \1ot1on to Subpoena Zdra\'ko Toi mm. 9 \lay 20 I 3 ("'Decb1on··). paras 21. :23. Subpoena Ad 
Test1lic.andum. 9 \1ay 2013 ("'Subpocnd'") 

Reque,t. paras I. 6 

Request. para~ 2 . .:\ 

Requc~l. pard 3 

T 38688-38689 (23 i\1ay 2013) 

Ca,c 'Jo IT-95-5 18-T ') .:\June2013 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

subpoena111g him to testify 6 Howe\'er, the Accused does not take a pos11Ion as to whether the 

Request meets the requirements for ce11ifica11on to appeal. 7 

4 On 24 rvlm 2013. the Office or the Prosecutor (··Prosecut1on··) filed the '·Prosccut1on 

Submission Regard mg I ol11111r Request to Suspend Subpoena and to Appeal Dec1s1on on 

Accused· s \lotion to Subpoena Zdra\ ko I ohmu-·· s1a1111g that g1wn the dec1s1ons of the Tnal 

Chamber and Appeals Chamber m the case of Prmecuror 1· Rado:-.lm· Brac111111 C'Bram1111 case .. ), 

the l"ribunal appears to haYe ·'implicitly accepted that a person affected by a subpoena has standmg 

to challenge a decision relat111g to the issuance of that subpoena ... 8 While the Prosecution takes no 

pos1t10n on the relief requested. 1t notes that an early resolution of the question as to whether '·a 

person 111 ·1 olimir·s pos!l1on can be compelled to testify in proceedmgs concern111g another accused 

before this Tribunal, may adrnnce the ellic1cnt admimstration or justice·· and also notes that this 

issue mm ansc aga111 111 both this case and other ongomg cases 9 

11. Applicable Law 

5 Dec1s1ons on motions other than prelimmary motions challenging jurisdiction are wllhout 

mlerlocutory appeal sa\ e with certification by the Trial Chamber. irJ Under Rule 73( B) of the Rules. 

a rnal Chamber may grant certification to appeal if the said decision "1m olves an issue that ,,ould 

significant!:, affect the fair and e"pedi11ous conduct of the proceedings or the outcome of the trial, 

and for ,,·hich. 111 the op1111on or the !'rial Chamber. an immediate resolut1on by the Appeals 

Chamber may materially adrnnce the proceedings·· 

6 A request tor cert1ticat1011 1s ·'not concerned ,,·1th ,,hether a dec1s1on ,,as correctly reasoned 

or not'" 11 Furthermore. Jl has pre\'1ously been held that ·'e\ en when an important pomt of law 1s 

raised I -1- the effect of Rule 73(B) 1s to preclude certJtication unless the party seekmg cert!licatJon 

0 i\lcmoi andum on Stand mg of \Vnncss to Seek Lea\·c to Appeal Subpoena Dcc1s1on. 23 r\1ay 2013 l · ,\ccu~ed 
Subnw,~1011··) paras 1-2 

Accused Subm1ss1011. para 3 
~ Prosecution Sub1111ss1on Rcgardmg Tol11111r Request to Su~pend Subpoena and to Appeal Deuswn on ;\ccused·s 

l\lollon to Subpoena Zdravko Tol11111r, 24 Vlay 2013 ("Prosecutwn Sub1111ss1011··). para 4 
9 Proseu1t1011 Subm1ss1011. para 6 
,,; Sec: Rule 72(8). 73(C) of the Rules 
11 P, ,11c:c utor ,. \/1l111111m·1i "' ul. Case 'Jo IT-05-87- r. Dec1s1011 on Luktc Motion tor Recons1derat1011 of Trial 

Chambers Deu,Illll on \lotion !01 -\dm1ss1011 ot Documenb from Bar rablc and Dec1s1011 on Defence Request for 
rxien~1,rn ot r,me for I i11ng or r,nal .11 ,al 81 ,ets. 2 Jul) 2008. para 42. P, (Jlt!C/1/()/ \ ·\lt!111111n1·1i t!I al. Case 1\;o 
11-05-87-1. Dcc.i~1011 on Defence -\ppl1cat1011 fo1 Cert11Jcat1011 of Intet lorntory Appeal of Ruic 98 h,1 Dec1s1011. 
1--l lune 2007. pa1c1 --1 Pro,crntur, f'opn1·1i c:t al. Ca,c No IT-05-88-r. Decision on 'J1kol1c and Bcara ivlot1011s 
!or Cert1lic.at1un ot the Ruic 92 lfll,rter r\follon. 19 \'lay 2008. parc1 16. Pr(}\eurtut ,. Popm·rc t!I al. Case l\o IT-05-
88-T. Dcc1s1011 011 \'lot1011 tor Cen1ficc1t1on or Rule 98 h1s1 Dec1s10n. 15 c\pnl 2008. pard 8. {)/'O.\i.!c///1)/' \' s 
,\Jr/r,_,e,·rc. C1sc No rt -02-54- r, Dec1s1011 on Prmeu1t1011 l\louon for Certilicat,on ot Tndl Chamber Dcc1s1011 on 
Prosecution r\·lot1011 for I ·011 /J11" Proceeding. 20 lune 2005. para 4 

Case No IT-95-5 18-T 3 --1June2013 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

e:,tabli-.he:-i that both cond1t1ons are satisfied·· 12 Under Rule 73(C). requests for certdicat1on must 

be filed \\ith111 se\ en days of when the dec1s1on \\as tiled or deli\ ered 

III. Discussion 

7. As a preliminary matter. the Chamber notes that Rules 73(A) and (CJ limits motions for 

relief and requests for certification to appeal to parties to a proceedings and-that Rule 2 sets out a 

restncll\ e mterpretat1on of ··parties·· 13 Hm,e\ er. the Chamber recalls that in the Brdcmm case. the 

rnal Chamber hearing that case granted .Jonathan Randal"s application for certilicat1on to appeal 

the decision suhpoenamg him 14 and the Appeals Chamber IT\ ersed the decision and set aside the 
1, 

subpoena - Furthermore. in the spec11ic circumstances of the Request. the Chamber considers that 

Tol11111r 1s an accused person before the Tribunal whose case 1s currently pendmg on appeal and he 

has been subpoenc1ed to testify in this case 16 As an accused person before the rribunal. lolimir 

has unique rights and minimum guarantees that must be afforded to him under Arlicle 21 of the 

Statute or the rnbunal ( .. Statute"') 1~ Accordmgly. the Chamber finds. by majority, Judge Mornson 
. 

d1ssent111g. that rol11111r properly filed the Request and mil consider the arguments there111 

8 The lirst hmb or the Rule 73(8) test for certtficat1on ts whether the Decision inrnlves an 

issue that \\ould s1g111licantly affect the fair and expeditious conduct of the proceedings or the 

outcome or the tnal rhe issue at stake here is \\ hether the Chamber mm issue a subpoena 

compellmg a wnness to tesufy \\hen the \\ltness is an accused person current!: 1rnol,ed 111 

proceedmgs before -1 nbunal and as such. 1s entitled to preserYe his right agamst sclr-mcnmmation 

enshrined in Article 21(4)(g) of the Statute The Chamber has held that Tolimir·s prospective 

test1mon) 1s relernnt to the A.ccused·s case and \,ill be of matenal assistance to h11n 18 ln addition. 

the Chamber found that the informallon contamed in one document that the Accused wished to 

1 • !'ru1ec utu, ,. /-/a/liu, ,c. Case '.\Ju IT-01-48-P r. Dec1s1on on Prosec..u11on Rcquc~t for Ceruticat1on lor lnterloc..utory 
1\ppcal uf··Dcus1on on Prosecutor's !'\'lo11on Seeking Leave 10 Amend the lnd1ctmcnt··_ 12 January 2005. p I 

10 Ruic 2 dctincs parties c1nd the Prosecutor and !he Dekncc. It'<' l'ru1ec11101 ,. /-larud111u; et al. Deu~1on on Purported 
~1011011 !or Ccr1iticc11Jon to ;\ppcal -1 nc1l Chambc1 Dcc1s1on ConLcrnmg Subpoenaed Wllnc~,. 14 September 200 7 . 

p,!rd 3 
11 Pro\i:::cut<Jr ,. !31(_,Yu11111 ancl 'f1.tl1:. Ca~c l\o rI-99-36-'1. IJcc1s1on to Circ1nt Ccn1ficat1on tu ,\ppcal the -1,1al 

Chambcr·s --Dcc1s1c)n on 'Vlot1on to Set ;\,1dc Confidential Subpoena to Give E\ 1dcnce·. 19 June 2002 Jonathan 
Rc1ndal \\as a \\al corrcspundent tor lhe II ,L1!1111g1011 Po11 \\ho wc1, ,ubpoenacd by Ihc /3rda11111 Tnal Chamber to 
give evidence about an 111Ierv1ew he conducted during the contl1ct 

1' !'1merntor ,. Brja11111 and Taf,c. Case No IT-99-36-AR73 9. Dec1s10n on Interloculory Appeal. 11 December 2002 
The Appeals Chamber held !here \\'as a general public 1nteresl m the work of\\·ar correspondents and that compell1ng 
them to testify would adversely affect their ab1li1y to carry out their \rnrk 

1'' The Chambe1 recalls thal Tol11rnr was convicted and sentenced to life 1mpnsonment. .1ee Prosec..11tor 1· Tu/m11r, Case 
No IT-05-88 2-T. Judgemcnl. 12 December 2012 

10 1\ rtJc le 2 I (,I)( g) ()f the Statute inc ludcs the nght agamst sci f-mcnmmal1on 
1' DcL1s1011. p:ua, 16. 17 19 

-I -I June 2013 
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discuss \\Ith Tol11rnr \\'aS not obtamable through other means 19 The Chamber notes that pursuant 

to Article 21(4)(e) of the Statute. the Accused has the nght to '·obtam the attendance and 

e\:ammat1on of \\Jtnesses on his behalf under the same cond1t1ons as witnesses agamst him.. It 1s 

also the obhgatll)n or this Chamber to ensure that tnals are fair. expeditious. and conducted with 

due regard ror the protection or \ 1ct1ms and \\-Jtnesses 2'i GiYen the importance of rohmir·s 

prospcctiYe testimony to the Accused·s case, the resolution of this issue \\Ould significantly affect 

the fair and e'-.:peditious conduct of this proceedmg and the outcome or this tnal Thus. the 

Chamber Linds that the first limb of this test has been met. 

9. \\'Ith respect to the second limb of the test for cert1ficat1on. the Chamber must assess 

\\ hether a resolution by the Appeals Chamber of the issue of \Yhether the Chamber may issue a 

subpoena compellmg a \\1tness to testify when the \\ltness 1s an accused person currently 1m·olved 

111 proceedmgs belLHC the I nbunal. \\Ould materially achance the proceedmgs .'\s the Chamber 

has found pre\1ousl). the prospect1\e evidence ofTohmir 1s rele\ant to the Accused·s case and \viii 

be of material assistance to him~, Furthermore, g1\·en that Tol11rnr·s cont111ued unwillingness to 

comp!) \\ ith the Subpoena may result 111 contempt procecdmg bemg initiated agamst him, the 

Chamber linds that an immediate resolution or this issue by the Appeals Chamber nm,. rather than 

at the end of tune-consuming contempt proceedmgs. \rnuld materially advance the proceedings m 

this case Therefore. the second limb of the test for cer1Ification has been met 

10 The Chamber finds that both of the requirements ha\ e been met for the test for cerlI fication 

pursuant to Rule nt B) 

I'' · Dcc,~1011. pa, a 20 

:>u Arl 1cle 20( l) of the Statute. see also Pro1ernror ,. Harnchna; et al, Case "\lo IT-04-84-A. J udgemcnt. 19 July 20 l 0, 
para 35 

7 I 
- Dcc1s1011, para 16 
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IV. Disposition 

11 Accordingly. the Chamber. by majonty. Judge tvlorrison dissenting. pursuant to Rules 54 

and 73 of the Rules. hereby. 

(a) GRANTS the Application, and 

(b) STAYS the execution of the Dcc1s1on and the Subpoena pendmg resolution of the issue 

111 the Request by the Appeals Chamber 

Judge i\·lornson appends a dissenting op1111on to this decision. 

Done in English and French. the English text being authoritatlYe, 

Dated this fourth da\ of June 2013 
At rhe Hague 
The 1\etherlands 

Ca~c J\o !T-95-5, 18- r 

·~ ~~--

.I udge O-Con Kwon 
Pres1d111g 

[Seal of the Tribunal! 

6 4June2013 
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DISSE~TING OPINION OF JUDGE HOWARD MORRISON 

:\Jy dn crgence from the :'vfajonty·s find111g that Tolmm properly filed the Request stems 

from my understand111g of the e"act Rules that the Ma.1onty rely upon 111 grant111g the Request As 

the i\la1ority ackncm ledges. Rule 2 allm\s no room for 111krpretallon of the term --parties .. 22 rhe 

·'parties .. are restricted to those \\ho participate 111 on-going crnrnnal proceedmgs before the 

Tribunal, namely. the Prosecutor and the Defence. or the Accused 111 this case The certification 

procedure em isaged in Rule 73 (A) and (C) is hmited in its applieat10n, as rightly pointed out by 

the Tnal Chamber 111 the Haradma; er al. case, to --either party·· to the proceedings.23 In tlm light. 

e\ en takmg 11110 account the specific circumstances of the Request. l would not grant Tolimir· s 

request for certJficallon to appeal the Decision as. 111 my Judgement. he has no standmg 111 this 

mstance 

Done 111 English and french. the English text be111g authorital!ve. 

Dated this fourth day of.June 2013 
At The Hague 
The \:etherlands 

20 Sei:' , upro pd! a 7 
2' See ,u;Jra paid 7. In 13 

Case No n -95-5 18-T 

[Seal of the Tribunal] 
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