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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the “Motion for Subpoena to Hasan

Cengi”, filed on 21 March 2013 (“Motion”), and hereby issties decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuant to Rule 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Chamber issue a subpoena compelling¢tagan
former Secretary-General of the Party of Democratic Action (“SDA”), to testify as a witness in this
case on 9 May 2018. The Accused first contends that he has made relalsosidorts to obtain
Cengit’s testimony? He notes that on 10 August 2012, he sent a |ettizelgovernment of Bosnia

and Herzegovina (“BiH”) requesting that it facilitate an interview betw€engi and the
Accused’s legal advisér. The government of BiH subsequently informed theused that the

letter was delivered on 14 September 2012 and desgic had no comment to maKe.On

30 October 2012, the Accused wrotedengic and again asked him to submit to an interview with
the Accused’s legal adviser, this time noting that unless he received a response by 1 December
2012, he would ask the Chamber to issue a subpoefine Accused again did not receive a
reponse> On 21 January 2013, the Accused asked the govetroh&iH to inform Cengi that

the Accused was requesting his testimony on 19 March 2013 and tGanggk did not appear on
thatday, the Accused would request a subpoena compelling him to fe€dify5 March 2013, the
government of BiH sent a letter to the Accused informing him that it had served the request on
Cengit on 15 February 2013 and not received a responsetiorfi On 19 March 2013 engi

did not gopear to testify in the defence cdse.

2. The Accused also contends th@engié has information relevant to his defertte.The

Accused notes thafengic was an associate of President Alija Izetbegowias a founder of the

Motion, paras. 1, 22.
Motion, paras. 4-11.
Motion, para. 5.
Motion, para. 6.
Motion, para. 7.
Motion, para. 7.

Motion, para. 8.

Motion, para. 9.

Motion, para. 10.
19 Motion, para. 12.
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SDA party and served as its former Secretary-Genherdlhe Accused contends th@engi was

“heavily involved” in arms smuggling during the conflict, having signed a receipt demonstrating
payment for the shipment of weapons for the territorial defence of Tr&vrillhe Accused also

notes that Cengi signed receipts for purchases of arms in October 188Rding smuggling into

the Srebrenica and Zepa enclaves in early 199 addition, the Accused contends tB&ngi:
organised a campaign to have Bosnian Muslims leave their homes but make it appear that they had
been expelled by Bosnian Serbs, specifically in a document entitled “Instructions Concerning the
Moving Out from Trebinje” (“Trebinje Instructions™. The Accused thus argues that, similar to
evidence of Bosnian Muslims sniping and shelling their own people in Sarajevo but blaming
Bosnian Serbs, evidence of Bosnian Muslims expelling their own people and blaming Bosnian

Serbs is relevant to the Accused’s defence tase.

3. Findly, the Accused argues théengi's evidence is necessary to the Accused’s defthce.

He argues that no other potential witness has more knowledge of the breadth and details of Bosnian
Muslim arms smuggling’ The Accused contends thaengi can testify about the smuggling of
weapons in Srebrenica and Zepa in early 1995, and trace their manufacture and purchasgé to Iran.
The Accused also notes that other witnesses with knowledge of smuggling operations, such as
Bosnian President Bakir Izetbegévaand Bosnian Vice President Ejup Ganhave refused to
testify.*® Finally, the Accused notes that this witness issthie individual who can testify about

the plan to fake expulsions of Bosnian Muslims during the?var.

4, On 21 March 2013, the Office of the Prosecutor (“Prosecution”) informed the Chanaber

e-mail that it did not intend to respond to the Motion.

5. On 8 April 2013 Cengk filed “HasanCengi’s Request for Leave to Respond to Karad?i
Motion for Subpoena to Has&tengi” (“Request”), requesting leave to respond to the btutt
The Chamber orally granted the request on the samé<day.

™ Motion, para. 13.
12 Motion, para. 14.
13 Motion, para. 15
14 Motion, para. 16.
15 Motion, para. 17.
16 Motion, para. 18.
" Motion, para. 18.
18 Motion, para. 18.
9 Motion, para. 19.
2 Motion, para. 20.
% Request, para. 5.
227,36828 (8 April 2013).
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6. In the “Response to Motion for Subpoena to Ha€amgi”, filed on 19 April 2013
(“Response”)Cengi argues that the Motion should be derfiéd’engi argues that the mere fact

tha he was a “long time associate” of President Alija Izetbégawauld not materially assist the
Accused and is irrelevant to his defence ds€engi also argues that the Accused’s argument
regardingCengi’s involvement in arms smuggling must also fail beeate Accused relies on a
document, dated 6 August 1992, related to the shipment of weapons to the territorial defence of
Travnik?® Cengi notes that Travnik is not one of the municipalitiésged in the Third Amended
Indictment (“Indictment”) and thus would not materially assist the Accused’s"taengi also

claims that no evidence supports the Accused’s claim that arms were smuggled into Srebrenica and
Zepa in early 1995, and thus the Accused is “ready to mislead the Trial Chamber in order to grant
his Motion”?” Cengi: also argues that he never authored or signed ##nje Instructions, and

that it was impossible to send such instruction because by 20 January 1993, the date on the Trebinje
Instructions, Trebinje was under Bosnian Serb control and thus it would have been impossible to
send such a document to the SDA branch in TreBfnjéengi also argues that he does not possess

the information that the Accused contends, namely, that Bosnian Muslims sniped, shelled, and
expelled their own people in Saraje¥o.He also claims he is unable to give any information

because he was only in Sarajevo a total of 30 days between May 1992 and Novemb&r 1995.

7. Cengi also argues that the subpoena is unnecessary anlefatcused has failed to show

any legitimate forensic purpodk.Cengit contends that the Accused errs in arguing that na othe
potential witness has more knowledge of the breadth and details of Bosnian Muslim arms
smuggling tharCengic.** Cengi notes that he was never charged with arms smugdirigg the
conflict, though he was investigated by Slovenian authofitie€engic also reiterates that the
Accused is purely speculative in contending that he can testify about the smuggling of weapons
from Iran through Croatia in early 1985.Finally, Cengi argues that any prospective testimony is

% Response, paras. 1, 25.
%4 Response, para. 9.

% Response, para. 10.

% Response, para. 10.

2" Response, para. 11.

% Response, para. 12.

% Response, para. 13.

% Response, para. 13.

%1 Response, paras. 17-23.
%2 Response, para. 18.

% Response, para. 18.

34 Response, para. 19.
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unnecessary and inappropriate for the conduct and fairness of the trial, and adds that the stress of

testimony would negatively affect his existing heart conditfon.

Il . Applicable Law

8. Rule 54 of the Rules provides that a Trial Chamber may issue a subpoena when it is
“necessary for the purpose of an investigation or the preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purpose of Rule 54 where a legitimate forensic purpose for

having the information has been shown:

An applicant for such [...] a subpoena before or durihg trial would have to
demonstrate a reasonable basis for his belief that there is a good chance that the
prospective witness will be able to give information which will materially assist him in
his case, in relation to clearly identified issues relevant to the forthcominij trial.

9. To satisfy this requirement of legitimate forensic purpose, the applicant may need to present
information about such factors as the positions held by the prospective witness in relation to the
events in question, any relationship that the witness may have had with the accused, any
opportunity the withess may have had to observe those events, and any statements the witness has

made to the Prosecution or to others in relation to the eVents.

10.  Furthermore, the Trial Chamber may also consider whether the information the applicant
seeks to elicit through the use of a subpoena is necessary for the preparation of his or her case and
whether the information is obtainable through other m&aris. this regard, the Appeals Chamber

has stated that a Trial Chamber’s considerations must “focus not only on the usefulness of the
information to the applicant but on its overall necessity in ensuring that the trial is informed and

fair’.3°

11. Even if the Trial Chamber is satisfied that the applicant has met the legitimate purpose

requirement, the issuance of a subpoena may be inappropriate if the information sought is

% Response, paras. 22—24.

% prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Subpoena, 21 June 24\
Decision”), para. 6Prosecutor v. Krsti¢Case No. IT-98-33-A, Decision on Application for Subpoenas, 1 July 2003
(“Krsti¢ Decision”), para. 10 (citations omittedjrosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision
on Assigned Counsel Application for Interview and Testimony of Tony Blair and Gerhard Schrdoder, 9 December
2005 (‘MiloSevié¢ Decision”), para. 38.

3" Halilovi¢ Decision, para. &rsti¢ Decision, para. 1I¥ilo$evi¢Decision, para. 40.

% Halilovi¢ Decision, para. 7Krsti¢ Decision, paras. 10—1Prosecutor v. Bfanin and Talé, Case No. IT-99-36-
AR73.9, Decision on Interlocutory Appeal, 11 December 20@dénin and Talé Decision”), paras. 48-50;
MiloSevié Decision, para. 41.

% Halilovi¢ Decision, para. MiloSevi¢Decision, para. 455ee als®rdanin and Talé Decision, para. 46.
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obtainable through other meafis.Finally, the applicant must show that he has maesoreable

attempts to obtain the voluntary co-operation of the potential witness and has been unsdtcessful.

12.  Subpoeas should not be issued lightly as they involve the use of coercive powers and may
lead to the imposition of a criminal sanctin.A Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the compulsive mechanism of the subpoena is not abused

and/or used as a trial tacfit.

[11. Discussion

13. The Chamber considers that the Accused has made reasonable efforts to obtain the
voluntary co-operation afengi to testify as a witness in this case but has beemccessfuf* and
that furthermore,Ceng has made clear that he does not intend to tessify witness in the

Accused’s defence cae.

14. Asstated above, in order to meet the necessity requirement for the issuance of a subpoena,
the applicant must show that he has a reasonable basis for his belief that there is a good chance that
the witness will be able to give information which will materially assist him in his case, in relation

to clearly identified issues relevant to his tffalWith regard to the requirement that the witness be

able to give information in relation to clearly-identified issues relevant to his trial, the Chamber
notes thatCengi's prospective testimony is related to: (i) the smiirgg of arms into the
Srebrenica and Zepa enclaves in early 1995; and (ii) the organisation of “fake expulsions” of
Bosnian Muslims from certain territories by Bosnian Muslims, by specific reference to a document
related to Trebinje. With regard to the former, the Chamber considers by majority, Judge Kwon

dissentind’’ that it relates to a live issue in the tfil.

“0 Halilovi¢ Decision, para. MiloSevi¢ Decision, para. 41.

“! Prosecutor v. Perisi¢Case No. IT-04-81-T, Decision on a Prosecution Motion for Issuance of a Subpoena ad
Testificandum, 11 February 2009, paraPrgsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 February 2005, para. 3.

“2 Halilovi¢ Decision para. 6Brdanin and Talé Decision, para. 31.

3 Halilovi¢ Decision, paras. 6, 10.

4 SeeMotion, paras. 4-11.

“5 See generallResponse.

“6 Krsti¢ Decision, para. 1(alilovi¢ Decision, para. 6See alsMiloSevi¢ Decision, para. 38.

7 Judge Kwon finds that this issue is not relevant for the same reasons articulated in his Partially Dissenting Opinion in
the “Decision on the Accused’s Application for Binding Order Pursuant to Rulbiss{Federal Republic of
Germany)”, issued on 19 May 2010 (“Germany Decision”).

8 Germany Decision, para. 22; Decision on Accused’s Motion for Subpoena to Interview: General Seaddeli
Brigadier Refik Bdanovi¢ 5 July 2011, para. 13 and footnote 31; Decision on Accused’'s Second Motion to
Subpoena Naser @ri4 April 2013, para. 12 and footnote 28.
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15.  With regard to the latter, the Chamber notes that Trebinje is not a municipality included in
the Indictment and thu€engic’s prospective testimony about the Trebinjeririons does not
directly relate to any of the charges therein. However, the Chamber recalls that it has, in rare
instances, admitted evidence from Trebinje and other municipalities not listed in the Indictment for
purposes of demonstrating overall pattern or context for other evidence relevant to charges in the
Indictment®® In the present case, the Chamber thus consider< émgfi¢’s testimony in this

regard does pertain to a clearly identified issue relevant to the trial, namely, the alleged existence of
an overarching joint criminal enterprise to permanently remove Bosnian Muslim and Bosnian Croat

inhabitants from the territories of BiH claimed as Bosnian Serb terfitory.

16. The Chamber recalls that testimony sought through the issuance of a subpoena must be of
“material assistance”, rather than merely helpful or of some assistarineother words, it must be

of “substantial or considerable assistance” to the Accused in relation to a clearly identified issue
that is relevant to the triaf. With regard to the issue of the smuggling of aimts the Srebrenica

and Zepa enclaves in early 1995, the Chamber riteagi’s submission that Bosnian Muslims

did not smuggle arms into Srebrenica and Zepa in early 1995 and thus considersrityés
testimony would not provide substantial or considerable assistance to the Accused in thig*regard.
With regard taCengi’s testimony regarding the “fake expulsion” of BosnMuslims from certain
territories by Bosnian Muslims, the Chamber notes that the Trebinje Instructions have already been
admitted into evidencé and thatCengit contends that he never authored or signed ffiem.
Accordingly, the Chamber considers thaéngic’s testimony would not provide substantial or

consderable assistance to the Accused in this regard.

17. In addition, a subpoena cannot be issued if the information sought through the testimony is
obtainable through other meatis With regard to the first issue, the Chamber agedalls that it
has received a great deal of evidence concerning non-demilitarisation of the Srebrenica enclave and

the ABiH's possession of weaponfyas well as the ABiH’s smuggling of arms and amriani

“9See, e.g.T. 7240 (5 October 2010); T. 1660616608 (14 July 2018ge also generallBozidar Vurevi,
T. 35933-36027 (25 March 2013).

* Indictment, paras. 9-14.

*1 Decision on Accused’s Motion to Subpoena President Karolos Papoulias, 23 October 2012 (“Papoulias Decision”),
para. 15MiloSevi¢ Decision, para. 39 [emphasis in the original text].

*2 seePapoulias Decision, para. Ijlo3evi¢ Decision, para. 39, citingrsti¢ Decision, para. 11.

%3 Response, para. 11.

> D471 (SDA instructions to SDA Trebinje, 20 January 1993).

* Response, para. 12.

*% Seesupra, para. 8.

" Decision on Accused’s Second Motion to Subpoena NasérO#ipril 2013 (“Second O¢iDecision”), para. 14.
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