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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused’s “Motion for Protective
Measures for Witness KW7”, filed publicly with a confidential annex on 13 December 2012

(“Motion”), and hereby issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests that the Chamber grant the protective measures of
pseudonym, image distortion, and voice distortion for witness KWO007 (“Witness”) on the ground
that “the safety of the witness is at risk if his identity were made publio”support, the Accused
attaches in a confidential annex to the Motion a letter sent by the Witness to the Accused’s legal
adviser (“Letter”’ In the Letter, the Witness recounts an incident in which his life was threatened
while he was undertaking volunteer work in Bosnia and Herzegovina (“BiH") during the cdnflict.

As a result of this incident, as well as his and his family members’ current professional work and
activities, the Witness states he is afraid that if he appears publicly as a witness for the Accused, he

will be targeted agaif.

2. In the “Prosecution Response to Kar&&iMotion for Protective Measures for Witness
KWO007”, filed publicly with a confidential appendix on 14 December 2012 (“Response”), the
Office of the Prosecutor (“Prosecution”) opposes the MaticFhe Prosecution contends that the
information provided by the Accused in support of the Motion is insufficiently specific and
substantiated for the Chamber to assess whether there exists an objectively grounded risk to the
security or welfare of the Witness or that of his farfiilfthe Prosecution argues that there is no
information provided in the Motion about how, in light of the Witness’s current professional and
humanitarian activities or his previous experiences in BiH, his testimony in these proceedings
without protective measures could jeopardise his safety or that of his family, and that, therefore,
without additional information in this regard, there is no basis for the Chamber to determine

whether an objectively grounded risk exists to justify protective meaSures.

Motion, paras. 1, 3.

Motion, para. 3; Confidential Annex A.

Motion, Confidential Annex A.

Motion, Confidential Annex A.

Response, para. 1.

Response, para. 1; Confidential Appendix, para. 1.
Response, Confidential Appendix, para. 3.

N o o B~ W NP

Case No. IT-95-5/18-T 2 19 December 2012

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



70245

1. Applicable Law

3. Article 20(1) of the Tribunal’'s Statute (“Statute”) requires that proceedings be conducted
“with full respect for the rights of the accused and due regard for the protection of victims and
witnesses”. Article 21(2) entitles the accused to a fair and public hearing, subject to Article 22,
which requires the Tribunal to provide in its Rules of Procedure and Evidence (“Rules”) for the
protection of victims and witnesses, including the conducino€ameraproceedings and the
protection of identity. As has clearly been established in previous Tribunal cases, these Articles
reflect the duty of Trial Chambers to balance the right of the accused to a fair trial, the rights of

victims and witnesses to protection, and the right of the public to access to inforfnation.

4. Rule 75(A) of the Rules permits a Trial Chamber to “order appropriate measures for the
privacy and protection of victims and witnesses, provided that the measures are consistent with the
rights of the accused”. Under Rule 75(B) of the Rules, these may include measures to prevent
disclosure to the public and the media of identifying information about witnesses or victims,
including voice and image distortion, and the assignment of a pseudonym, as well as the

presentation of testimony in private or closed session pursuant to Rule 79 of the Rules.

I1l. Discussion

5. As the Chamber has noted on previous occasions, the party requesting protective measures
must demonstrate the existence of an objectively grounded risk to the security or welfare of the
witness or the witness’s family, should it become publicly known that the witness testified before
the Tribunaf

0. The Chamber has reviewed the circumstances of the Witness, including the statement in the
Letter about his experiences in BiH during the conflict and the threat to his life, as well as his
current professional work and humanitarian activity. The Chamber recalls that it recently decided

that a direct threat to the life of a witness, which had occurred in the wake of the conflict in BiH did

SeeDecision on Motion for and Notifications of Protective Measures, 26 May 2009, para. 11Pcasegution v.
Tadi¢, Case No. IT-94-1-T, Decision on the Prosecutor's MotioguRsting Protective Measures for Witness L,
14 November 1995, para. 1Prosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor's Motion
Requesting Protective Measures for Witness R, 31 July 1996, pafaogkcutor v. Bfanin and Tak, Case No. IT-
99-36PT, Decision on Motion by Prosecution for Protective Measures, 3 July 2000, para. 7.

SeeDecision on Prosecution’s Motion for Protective Measures for Witness KDZ487, 24 November 2009, para. 13,
citing Prosecution v. Marti, Case No. IT-95-11-T, Decision on Defence Motion for &tote Measures for
Witnesses MM-096, MM-116 and MM-090, 18 August 2006, pp. Br8secutor v. Mrksiet al, Case No. IT-95-
13/1-T, Decision on Prosecution’s Additional Motion for Protective Measures of Sensitive Witnesses, 25 October
2005, para. 5.
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