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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused’s “Motion for Subpoena
Prime Minister Milan Pasf, filed on 12 October 2012 (“Motion”), and hereby issues its decision

thereon.

. Background and Submissions

1. In the Motion, the Accused moves for the issuance of a subpoena pursuant to Rule 54 of the
Tribunal’'s Rules of Procedure and Evidence (“Rules”) for Milan &ahe former Prime Minister

of the Federal Republic of Yugoslavia (“FRY”), to testify on 18 February 2013 or a time thereafter
determined by the Trial ChambefThe Accused contends that he made reasonable efforts to obtain
Pant’s voluntary co-operatioh. According to the Accused, his legal adviser intervieweddRami

3 January 2012 at which time Pamitated that he was willing to be interviewed but would not
agree to testify. Pané then signed a statement on 8 May 2012 (“Statement”) and again maintained
that he would not testify. As a result, the Accused requested that the Office of the Prosecutor
(“Prosecution”) agree to the admission of the Statement without Paming to testify and, when

the Prosecution did not agree, unsuccessfully tried once again to persugde Restify>

2. The Accused also contends that Rdmis relevant information for the Accused’s deféehce.
He points to “numerous contacts” between himself and¢Pdaring 1992, including: (i) a

26 June 1992 conversation in which the Accused informs Rlaai he had given an order to stop
shelling in Sarajevo and open up the airport for humanitarian da@jis; letter of 27 June 1992 in
which the Accused informs Paniihter alia, that he has “given the strongest order concerning
cease-fire in Sarajevo, particularly in the area of the airfdjif); a 29 June 1992 letter in which
the Accused informs Panthat he is willing to co-operate with the United Nations and ensure the
safe passage of humanitarian aid from Split to Bosnia and Herzegovina (“B{i})an early

August 1992 conversation in which Parasked the Accused to sign a prisoner exchange

Motion, paras. 1, 22.

Motion, paras. 5, 7.

Motion, para. 5.

Motion, para. 6, Annex A.

Motion, para. 6, Annex B, pp. 10-15.
Motion, para. 8.

Motion, para. 10.

Motion, para. 10.

Motion, para. 11.
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agreement with the Vice Prime Minister of Crodfiagnd (v) telephone conversations between
Pant and the Accused, in which the latter “frequently expressed his desire for peagae
Accused also points to other relevant correspondence and events about whicto&laniestify,
including: (i) a letter of 11 July 1992, in which Pamnforms U.N. Secretary-General Boutros
Boutros-Ghali (“Secretary-General”) thahter alia, the Accused and the Bosnian Serbs were
prepared for an immediate ceasefire and peaceful settlement of the conflict i @jHan
“appeal” from the Accused to the citizens of Gorazde in which the Acciged alia, urges the
citizens to end hostilities and begin negotiatibhéii) a 6 August 1992 letter from Panté the
Secretary-General, in which Paninforms the Secretary-General that he had “pressed” the
Accused to arrest and disarm Serbian “irregulars” and that the Accused stated that he had arrested
70 paramilitaries and intended to bring them to ffigly) a 6 August 1992 meeting between Rani
Ratko Mladé, and General Zivota Panithe Chief of Staff of the Yugoslavian Army, in which the
Chief of Staff stated that the Accused wanted peace and should be elected Presiderit ah@iH:
(v) an 18 August 1992 meeting of the FRY Council of Co-ordination of State Policy, in which the

Pant statedjnter alia, that the Accused told him that he “had no control over the déns”.

3. The Accused therefore contends that Paniestimony would be directly relevant to his
mens reaand would refute the allegations in the Third Amended Indictment (“Indictment”) relating
to the joint criminal enterprise (*JCE”) to permanently remove Bosnian Muslims and Bosnian
Croats from Bosnian-Serb claimed territory in BiH (“overarching JCE”), as well as the JCE to
spread terror among the civilian population of Sarajevo through a campaign of sniping and shelling
(“Sarajevo JCE"}/ The Accused maintains that this testimony would also demonstrate his
readiness to co-operate with international efforts to alleviate suffering in Sarajevo and “stamp out”
paramilitaries committing crimes against Bosnian Muslims, as well as his lack of control over the

perpetrators of crimées.

4. Finally, the Accused argues that Résitestimony is necessary to his defence as his

correspondence with P&noccurred in 1992, during a time when the alleged shelling and ethnic

9 Motion, para. 15.
™ Motion, para. 18.
2 Motion, para. 12.
13 Motion, para. 13.
4 Motion, para. 14.
!5 Motion, para. 16.
6 Motion, para. 17.
" Motion, para. 19.See alsdndictment, paras. 9—19.
'8 Motion, para. 19.
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cleansing were “at their peak®. Furthermore, the Accused states that ®&nuniquely qualified

to testify about the Accused’s willingness to agree to measures that would have alleviated
suffering?® The Accused also contends that Raisi viewed as a “reformer” and that “[h]is
testimony would have credibility unparalleled” by other international and domestic figures from
this period?*

5. On 25 October 2012, the Prosecution informed the Chawdbemail that it does not wish

to respond to the Motion.

1. Applicable Law

6. Rule 54 of the Rules provides that a Trial Chamber may issue a subpoena when it is
“necessary for the purpose of an investigation or the preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purpose of Rule 54 where a legitimate forensic purpose for

having the information has been shown:

An applicant for such [...] a subpoena before or dyrihe trial would have to
demonstrate a reasonable basis for his belief that there is a good chance that the
prospective witness will be able to give information which will materially assist him in
his case, in relation to clearly identified issues relevant to the forthcoming trial.

7. To satisfy this requirement of legitimate forensic purpose, the applicant may need to present
information about such factors as the positions held by the prospective witness in relation to the
events in question, any relationship that the witness may have had with the accused, any
opportunity the witness may have had to observe those events, and any statements the witness has
made to the Prosecution or to others in relation to the efents.

8. Even if the Trial Chamber is satisfied that the applicant has met the legitimate purpose

requirement, the issuance of a subpoena may be inappropriate if the information sought is

9 Motion, para. 20.
20 Motion, para. 20.
1 Motion, para. 21.

22 prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Subp@&éniyne 2004 Halilovié
Dedsion”), para. 6rosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpeetaluly 2003
(“Krsti¢ Decision”), para. 10 (citations omittedjrosecutor v. Slobodan MiloSeéyiCase No. IT-02-54-T, Decision
on Assigned Counsel Application for Interview and Testimony of Tony Blair and Gerhard Schrdder, 9 December
2005 (‘MiloSevi Decision”), para. 38.

23 Halilovi¢ Decision, para. 64rsti¢ Decision, para. 11yl o$evi: Decision, para. 40.
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obtainable through other medfis.Finally, the applicant must show that he has made reasonable

attempts to obtain the voluntary co-operation of the potential witness and has been unsatcessful.

9. Subpoenas should not be issued lightly as they involve the use of coercive powers and may
lead to the imposition of a criminal sanctfSnA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the compulsive mechanism of the subpoena is not abused

and/or used as a trial tacfic.

[1l. Discussion

10. The Chamber first considers that the Accused has made reasonable efforts to obtain the

voluntary co-operation of Panbut has been unsuccessful.

11. As stated above, in order to meet the necessity requirement for the issuance of a subpoena,
the applicant must show that he has a reasonable basis for his belief that there is a good chance that
the witness will be able to give information which will materially assist him in his case, in relation

to clearly identified issues relevant to his tffalWith regard to the requirement that the witness be

able to give information in relation to clearly-identified issues relevant to his trial, the Chamber
notes that Accused requests a subpoena compelling the testimony oéffétapurposes of
confirming a variety of statements the Accused made regarding ceasefire agreements, humanitarian
aid, prisoner exchange agreements, control of paramilitaries, and the Accused’s “desire for peace”.
The Chamber recalls that information relating to the Accuskdisa fideattempts to end the
conflict and agree to peace proposals is relevant to the AccusedSarabeonsiders that it relates

to the live issues of the Accusediens reaand his alleged participation in both the overarching

JCE and the Sarajevo JEE.The Chamber thus finds that the information sought froméPani

pertains to clearly identified issues relevant to the Accused'’s case.

% Halilovi¢ Decision, para. MiloSevi Decision, para. 41.

% prosecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motion feudace of a Subpoena ad
Testificandum, 11 February 2009, paraPrgsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Witness SHB, 7 February 2005, para. 3.

% Halilovi¢ Decision,para.6; Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocutory
Appeal, 11 December 2002, para. 31.

%" Halilovi¢ Decision, paras. 6, 10.
28 SeeMotion, paras. 5-7; Motion, Annex B, pp. 8—15.
29 Krsti¢ Decision, para. 1(Halilovi¢ Decision, para. 6SeealsoMiloSevi: Decision, para. 38.

% Decision on Accused’s Motion to Subpoena President Karolos Papoulias, 23 October 2012 (“Papoulias Decision”),
para. 14.

%1 Indictment, paras. 9-19.
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12. However, the Chamber recalls that the testimony sought through the issuance of a subpoena
must be of taterial assistance”, rather than merely helpful or of some assistante.other

words, it must be of “substantial or considerable assistance” to the Accused in relation to a clearly
identified issue that is relevant to the trfal.In addition, a subpoena cannot be issued if the
information sought through the testimony is obtainable through other rife@i® Chamber notes

that Pani is expected to testify about a wide variety of statements that the Accused made in 1992.
According to the Statement, most of these have been recorded in written correspondence between
the two men or in various other publications, and have either been handed over to the Accused by
Pant® or are already in the Accused’s possesdiofiThe nature of Paéis knowledge of the

events he is supposed to testify about is also discussed l#ysResistant who, on 21 September
2012, advised the Accused'’s legal adviser that the Statement is “mainly based on certain documents
from the Archives of the Prime Minister, and not on being a witness in certain events and/or
happenings at the timé&®. Prime Minster Panis assistant also states that “as a witness Mr.¢Pani
could not be able to add anything more than to quote those docurflertstordingly, given that

Pant’s proposed testimony will consist largely of his recounting statements made to him by the
Accused and recorded in written correspondence, rather thaéisPamisonal knowledge of the
events on the grouritthe Chamber considers that his testimony will not beaterial assistance

to the Accused’s case.

13.  Furthermore, given that the Accused’s statements are recorded in letters and other
publications which are in the Accused’s possession already, the Chamber considers that the
information sought through Pais testimony is obtainable through other means. The Accused is
certainly free to use the correspondence he has obtained frotmvidimiother witnesses in this

trial and can attempt to tender it through those witnesses. He can also offer the said
correspondence for admission through the bar table. In addition, the Chamber recalls that the
information presented in this correspondence is similar to documents and testimonial evidence

already in evidence in this trial regarding the Accused’s: (i) involvement in efforts to end shelling

%2 Decision on Accused’s Motion to Subpoena President Karolos Papoulias, 23 October 2012 (“Papoulias Decision”),
para. 15MiloSevic Decision, para. 39 [emphasis in the original text].

% SeePapoulias Decision, para. MgjloSevié Decision, para. 39, citingrsti¢ Decision, para. 11.
% Seesupra, para. 8.

% Motion, Annex A, paras. 7-8, 11, 20, 27. 33, 44.

% Motion, Annex A, paras. 13, 24-25, 30-31, 36, 41

37 Motion, Annex B, p. 14.

% Motion, Annex B, p. 14.

%9 papoulias Decision, paras. 16—18.
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