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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused’s “Motion to Subpoena
President Karolous Papoulias”, filed on 17 August 2012 (“Motion”), and hereby issues its decision

thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuant to Rule 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Chamber issue a subpoena compelling President
Karolos Papoulias to testify in his trial on 26 March 261Ble submits that President Papoulias

was the Foreign Minister of the Hellenic Republic (“Greece”) from 1993 until 1996, and as such
played a prominent role in peace negotiations in Bosnia and Herzegovina (“Bisigcifically,

the Accused submits that on 15 February 1994, soon after the shelling of the Markale market in
Sarajevo on 5 February 1994, he met with President Papoulias in Belgrade and told him that the
Bosnian Serbs were not responsible for the shelling and that they were ready to place their heavy
weapons under United Nations (“UN”) contfolThe Accused cites two more specific instances of
meeting with President Papoulias. First, on 30 July 1994, during the Contact Group’s peace plan
negotiations where he allegedly expressed his desire to negotiate for a peaceful settlement based on
the Contact Group’s plah.Second, on 5 June 1995, after the Bosnian Serbs detained UN personnel
following the North Atlantic Treaty Alliance (“NATO”) air strikes in May 1995.0n that
occasion, the Accused submits, he told President Papoulias that the Bosnian Serbs were entitled to
detain the UN personnel as prisoners of war and that the NATO air strikes had rendered both the
UN and NATO into combatanfs.

2. The Accused argues that he has made reasonable efforts to obtain the voluntary co-
operation of President Papoulias but has been unsuccedsfisupport, he submits that following
the Chamber’s decision denying his motion for a subpoena to interview President P&pmilias,

sent Greece a letter stating that he now intended to subpoena President Papoulias to testify in his

Motion, paras. 1, 32.

Motion, para. 2.

Motion, para. 3.

Motion, para. 4.

Motion, paras. 5, 26.

Motion, paras. 5, 26.

Motion, paras. 20-22.

Decision on Motion for Subpoena to Interview President Karolos Papoulias, 20 March 2012 (“First Decision”).
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trial but received no responde. Further, he argues that President Papoulias has relevant
information that is necessary to and can materially assist the defence case, since he could testify as
to what the Accused told him during conversations about the Markale market shelling, the Contact
Group peace process, and the detention of the UN persSniéhally, the Accused argues that
President Papoulias’ testimony is necessary as it would be more “trustworthy and of greater
weight” than the Accused’s public statements or those of the Accused’s own associates, given
President Papoulias’ position and the fact that he spoke to the Accused in private nreefings.

the issue of whether the Tribunal may subpoena a sitting head of state, the Accused refers to the
arguments he made earlier, in his “Reply Brief: Motion for Subpoena to Interview President
Karolos Papoulias” filed on 12 March 2012 (“Reply to Motion for Interview”) that heads of state

do not enjoy immunity from a subpoena of a Chamber of the Tribtinal.

3. On 31 August 2012, the Office of the Prosecutor (“Prosecution”) filed the “Prosecution’s
Response to Motion to Subpoena Karolos Papoulias” (“Prosecution Response”) stating that while it
does not take a position on the Motion, it does have some observations on the relevance and
necessity of President Papoulias’ testimbhyAt the outset, the Prosecution submits that President
Papoulias took part in meetings and discussions with the Accused in a strictly diplomatic context
and without any actual direct knowledge concerning the alleged ctmisurther submits, with

respect to the Accused’s statements to President Papoulias that the Bosnian Serbs were not
responsible for the shelling of Markale, that the “eliciting evidence that the Accused denied a crime
can hardly be said to materially assist him” and confirmation of these statements without attestation
to their truth cannot be considered of substantial or considerable assistance to the Accused’s
defence? In relation to the Accused’s assertion regarding the status of the detained UN personnel
following the NATO air strikes, the Prosecution argues that it is irrelevant and that there is
evidence in this case to the same efféctt also submits that the Accused’s claims regarding his
desire to agree to the Contact Group’s peace plan in July 1994 are based on speculation, as

evidenced by the fact that he rejected the plaithe Prosecution concludes that the Accused has

° Motion, paras. 20-21.

9 Motion, paras. 23-27, 30.

™ Motion, paras. 28-29.

2 Motion, para. 31, citing Reply to Motion for Interview, paras. 9-15.
13 Prosecution Response, para. 1.

4 prosecution Response, para. 3.

!5 Prosecution Response, paras. 5-6.

6 prosecution Response, para. 7.

" prosecution Response, paras. 8-9.
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failed to show that there is a good chance that President Papoulias will be able to give information

that will materially assist the Accused’s ca%e.

4. Having been invited to respond to the MottdnGreece filed confidentially the “Response

of Greece to the Motion to Subpoena President Karolos Papoulias” on 13 September 2012 (“Greece
Response”), opposing the Motion on the basis that it fails to satisfy the requirements for the
issuance of a subpoeffa. In support, Greece submits that while President Papoulias, in his
capacity as Foreign Minister, did meet with the Accused between January 1994 and June 1995,
these meetings were strictly in a diplomatic context and that President Papoulias has “no direct
knowledge concerning the actual occurrence of the crimes allegedly committed and the
circumstances surrounding theAl”. With respect to the Markale market shelling of 5 February
1994, Greece submits that President Papoulias was not in a position to know who was responsible
for it and thus it is not clear how his testimony is directly relevant to the?taReferring to the
Accused’s earlier argument in his Reply to the Motion for Interview that if the Serbs had been
responsible for that shelling, the Accused would have confided that fact to Minister Papoulias,
Greece submits that it “obviously fails to stand up to legal scrutihyWith respect to the
relevance of peace negotiations, Greece submits, relying on a decision fisiobthéan MiloSevi

case, that even if peace was the subject matter of conversations, that fact is not relevant to
establishing that the Accused did not commit the offences with which he is chhrged.
connection to the detention of UN personnel and their status, Greece argues that confirmation by
President Papoulias of the Accused’s statement in relation thereto does not materially contribute to
clarifying that issue or the elements of crifﬁeAccordineg, Greece argues that the information
sought by the Accused does not pertain to any relevant issue in this case and therefore, the Accused

has not met the legitimate forensic purpose requirement for the issuance of the sétbpoena.

5. Greece also argues that the information sought from President Papoulias is obtainable
through other means, as acknowledged by the Accused himself, who only wants President

Papoulias to testify because he is said to be “more credible” than the Accused’s own public

18 prosecution Response, para. 9.

9 Invitation to Greece Regarding Motion to Subpoena President Karolos Papoulias, 23 August 2012.
%0 Greece Response, para. 23, 32-33.

L Greece Response, para. 14.

2 Greece Response, para. 15.

3 Greece Response, para. 15, referring to the Reply to Motion for Interview, para. 26.

2 Greece Response, para. 16, cittrgsecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Assigned
Counsé Application for Interview and Testimony of Tony Blair and Gerhard Schroder, 9 December 2005
(“MiloSevié Decision”), para. 50.

5 Greece Response, para. 17.
% Greece Response, para. 18.
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statements on those issues or any other potential witrfésge=cordingly, Greece contends that

the Accused has failed to show that the “last resort” requirement of Rule 54 has been €atisfied.

6. In relation to the issue of whether the Tribunal has the power to issue a subpoena to a
current head of state, Greece argues that the Appeals Chamber has left open the possibility that
certain categories of state officials enjoy immunity from subpoenas and that a serving head of state
would fall into this categor§® Greece further argues that issuing a subpoena for President
Papoulias’ testimony would be a “disproportionate measure and an unnecessary intrusion on the

dignity of President Papoulias’ officé®.

Il. Applicable Law

7. Rule 54 of the Rules provides that a Trial Chamber may issue a subpoena when it is
“necessary for the purpose of an investigation or the preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purpose of Rule 54 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or dyrihe trial would have to
demonstrate a reasonable basis for his belief that there is a good chance that the
prospective witness will be able to give information which will materially assist him in
his case, in relation to clearly identified issues relevant to the forthcoming trial.

8. To satisfy this requirement of legitimate forensic purpose, the applicant may need to present
information about such factors as the positions held by the prospective witness in relation to the
events in question, any relationship that the witness may have had with the accused, any
opportunity the witness may have had to observe those events, and any statement the witness has

made to the Prosecution or to others in relation to the e¥ents.

9. Even if the Trial Chamber is satisfied that the applicant has met the legitimate purpose

requirement, the issuance of a subpoena may be inappropriate if the information sought is

%" Greece Response, paras. 20-21.
8 Greece Response, para. 22.
9 Greece Response, paras. 25-26.
%0 Greece Response, para. 31.

%1 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpoerfasjuly 2003 (Krsti¢
Dedsion”), para. 10;Prosecutor v. Halilow, Case No. IT-01-48-AR73, Decision on the Issuance of Subpoena,
21June 2004 (alilovi¢ Decision”), para. 6;Milo%vi¢ Decision, para. 38.

%2 Halilovi¢ Decision, para. 64rsti¢ Decision, para. 11yl o$evi: Decision, para. 40.
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obtainable through other meafis.Finally, the applicant must show that he has made reasonable

attempts to obtain the voluntary co-operation of the potential witness and has been unsdtcessful.

10.  Subpoenas should not be issued lightly as they involve the use of coercive powers and may
lead to the imposition of a criminal sanctfnA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the compulsive mechanism of the subpoena is not abused
and/or used as a trial tactft. In essence, a subpoena should be considered a method of last

resort’’

[1l. Discussion

11.  As stated abov& the Greece Response was filed confidentially. However, Greece did not
specify its reasons for the confidential status of this filing. Furthermore, the information contained
in the Greece Response is very similar to the information contained in a submission Greece had
filed publicly on 17 February 2012, in response to the Accused’s earlier motion for a subpoena to
interview President Papoulids. Accordingly, the Chamber sees no reason for the Greece

Response to remain confidential and therefore finds that it should be reclassified as public.

12. The Chamber also notes that it has previously denied the Accused’s request to subpoena
President Papoulias for an interview with his legal adviser on the basis that the information
President Papoulias may have had stemmed from personal meetings with the Accused and the
Chamber saw no need for the Accused’s legal adviser to conduct a pre-testimony interview with

President Papoulid§. In denying this request, the Chamber did not make a finding on whether the

% Halilovi¢ Decision, para. MiiloSevi Decision, para. 41.

% Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecution Motion fsudsce of a Subpoena ad
Testificandum, 11 February 2009, paraPvpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 February 2005, para. 3.

% Halilovi¢ Decision,para 6; Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocutory
Apped, 11 December 2002, para. 31.

% Halilovi¢ Decision, paras. 6, 10.

%7 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s Additiilmg Concerning
3 June 2005 Prosecution Motion for Subpoena, filed confidentiallyeanmhrteon 16 September 2005, para. 12.

“Such measures [subpoenas], in other words, shall be applied with caution and only where there are no less intrusive
measures available which are likely to ensure the effect which the measure seeks to produce”.

% See supra para 4.

%9 SeeResponse of Greece to the Motion for Subpoena to Interview President Karolos Papoulias, 17 February 2012.
See alsdMotion for Subpoena to Interview President Karolos Papoulias, 26 January 2012, in which the Accused
requested the Chamber to issue a subpoena compelling President Papoulias to submit to a pre-testimony interview
with his legal adviser.

“® First Decision, para. 12.
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Accused had met the requirements for issuing a subbeflae Chamber also did not address the

issue of whether acting heads of state enjoy immunity from subpoenas issued by the Fribunal.

13. The Chamber will now address the requirements for the issuance of a subpoena for
testimony. First, the Chamber finds that the Accused has made reasonable efforts to obtain the

voluntary co-operation of President Papoulias but has been unsuc&gssful.

14.  As stated above, in order to meet the necessity requirement for the issuance of a subpoena,
the applicant must show that he has a reasonable basis for his belief that there is a good chance that
the witness will be able to give information which will materially assist him in his case, in relation

to clearly identified issues relevant to his tffal.in the Motion, the Accused requests that the
Chamber issue a subpoena compelling the testimony of President Papoulias mainly to confirm
statements the Accused made to President Papoulias regarding the three main issues mentioned
above® In terms of the relevance of these issues, the Chamber finds that information pertaining to
the determination of who was responsible for the Markale shelling is a live issue and relevant to the
Accused’'s case. Second, the Accused is charged with being a participant in a joint criminal
enterprise, the objective of which was the permanent removal of Bosnian Muslims and Bosnian
Croats from Bosnian-Serb claimed territ8ty. Therefore, information that pertains to the
Accused’sbona fideattempts to end the conflict and to agree to various peace proposals is relevant
to his case. Finally, although the Chamber did not make a determination as to the legal elements of
the crime of hostage-taking, it did note that the reason behind the detention of UN personnel,
including the Accused’s own state of mind, was a live issue in this case and relevant to the Accused
defencé’” Accordingly, the Chamber finds that the information sought from President Papoulias

pertains to clearly identified issues that are relevant to the Accused’s case.

15. The Chamber first notes that the information sought through the issuance of a subpoena
must be of taterial assistance”, rather than merely helpful or of some assistante.other
words, the information must be of “substantial or considerable assistance” to the Accused in

relation to a clearly identified issue that is relevant to the*ftizlowever, as correctly observed by

“1 First Decision, para. 13.

“2 First Decision, para. 13.

3 SeeMotion, paras. 20-21.

4 Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6SeealsoMiloSevi: Decision, para. 38.
4 See suprpara. 1.

¢ Third Amended Indictment, paras. 6—14.

" Decision on Accused’s Application for Binding Order Pursuant to Ruléi§4Federal Republic of Germany),
19 May 2010, para. 25.

“8 MiloSevi* Decision, para. 39 [emphasis in the original text].
9 SeeMilosevié Decision, para. 39, citingrsti¢ Decision, para. 11.
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Greece and the Prosecution, the information about which President Papoulias is expected to testify
is confined to the Accused’s statements to him, in the context of strictly diplomatic meetings and
discussions, and without President Papoulias having any actual direct knowledge concerning the
crimes alleged in the Third Amended Indictment. As such, for two of the issues, namely the
Markale shelling and the detention of the UN personnel, it cannot be said that the substance of his

testimony will be oimaterialassistance to the Accused’s case.

16.  First, with respect to the shelling of Markale market, President Papoulias’ knowledge of
whether the Bosnian Serbs were responsible for the incident is limited to what the Accused
allegedly told him. However, as Greece submits, President Papoulias had no personal knowledge
of this event and is not in a position to comment on the truth of the Accused's stafement.
Accordingly, his confirmation that the Accused denied the responsibility of the Bosnian Serbs for
the Markale market shelling will not materially assist the Accused during his defence case. This is
particularly so when the Chamber already has in evidence testimony going to the Accused’s denials
that the Bosnian Serbs were responsible for this shéflimgich in turn also means that this

information is clearly obtainable through other means.

17.  Similarly, the same reasoning applies to the Accused’s statements to President Papoulias
that the detained UN personnel were prisoners of war. If President Papoulias were to testify, he
would not be able to comment on the accuracy of that statement and will, at most, only confirm that

this was the position expressed by the Accused in a strictly diplomatic meeting. This evidence,

while of some relevance, will notaterially assist the Accused’s defence case, particularly in light

of the fact that the Chamber already has in evidence testimony and documents going to his belief

that the UN personnel were detained as prisoners oFwar.

18. Regarding the Accused’s submission that during the Contact Group’s peace negotiations,
and in particular the 30 July 1994 meeting, he expressed a desire for peace, the Chamber reiterates
that information relating to the Accused'’s intentions and efforts to achieve peace is relevant to this
case’® Furthermore, as submitted by the Prosecution, there is evidence showing that the Accused
was in fact not in favour of the Contact Group’s plan and did not sf§n Therefore, evidence

contradicting this evidence led by the Prosecution would materially assist the Accused’s case.

% Greece Response, para. 15.

®1 See e.g 1638 (Witness statement of Michael Rose dated 26 March 2009), para. 38 and D162 (Michael Rose’s book
entitled “Fighting for Peace: Bosnia, 1994"), pp. 43, 46.

%2 See e.9.P2264 (UNPROFOR report re meeting with Radovan Kaéa@May 1995), p. 1 and D1056 (Reuters
repat re Radovan KaradZj 1 June 1995), p. 2eealsotestimony of Rupert Smith, T. 11886-11888 (15 February
2011).

%3 See suprpara. 14.
*¥ Prosecution Response, para. 9.
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However, while relevant and of material assistance, this evidence is also obtainable through other
means. For example, the Accused himself submits that immediately after the 30 July 1994 meeting
with President Papoulias, he made a statement to the media about the discussions that transpired at
that meeting® In addition, he accepts that his own associates were present during all of his
meetings with President Papoulias and thus can be called to give evidence on all of the issues

outlined above®

19. As stated in the preceding paragraphs, much of the information the Accused is now seeking
from President Papoulias is already in evidence befdfe Rurthermore, for the evidence that is

not before the Chamber already, the Accused also has the option of locating and calling one or
more of his own associates who were present at the meetings with President Papoulias to confirm
the discussions that transpired during those meetings. For those reasons, the Chamber finds that the
evidence pertaining to the issues for which President Papoulias’ testimony is now sought is clearly

obtainable through other means.

20.  Accordingly, the Chamber finds that the requirements for the issuance of a subpoena have

not been met in this case. As a result, it will not address the issue of head of state immunity.

21. Finally, the Chamber reminds the Accused once again that subpoenas will not be issued
lightly, and that their use should be limited and used sparingly as a method of last resort for
obtaining information that is both legally and factually relevant and necessary to his case. The
Chamber has warned the Accused in the past about his prolific use of subpoena motions as a trial
tactic®® It continues to be concerned with what seems to be the Accused’s practice, namely to
subpoena every individual who is in some way connected to the case but who is not willing to co-
operate with him. In that respect, the Chamber notes that the Accused and his legal advisers should
neither expect absolute co-operation from all those they wish to speak to or designate as witnesses,
nor should they expect that subpoenas would be issued as a matter of course to such individuals.
Accordingly, the Chamber once again advises the Accused to use subpoenas only as a method of

last resort in seeking information that is not obtainable through other means.

% SeeReply to Motion for Interview, para. 38.
°6 SeeMotion, paras. 28-29See alsdReply to Motion for Interview, paras. 44—45.
%" See suprparas. 16, 17.

%8 Decision on the Accused’s Second Motion for Subpoena to Interview President Bill Clinton, 21 August 2012, para.
16.
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