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1. INTRODUCTION AND SUBMISSIONS

1. . Trial Chamber II (“Trial Chamber”) of the International Criminal Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law |

- Committed in the Territory' of the former‘Yugoslavia since 1991 (“Tribunal™) is seised of the
“Motion by Franko Simatoyié- for access to cohﬁdential mateﬁals in the Stani§i6 case’f, filed
publicly on 2 June 2011 (“Motion”) by the Defence of Franko Simatovié (“Defence”). The :
Prosecution responded on 9 Juhe 2011 (“Response”).1 Neither the Defence of Mi66 Stani$i¢ nor the

Defence of Stojan Zupljanin responded.

A. Applicant .

2. The Dlefenée for Franko Simatovi¢ (“Defence”) seeks access to all confidential inter partes

and ex parte material from the present case.” In patticular, the Defence seeks access to:
a) All confidential closed and private session transcripts;

b) All confidential exhibits;

c) All cdnfidéntial filings and submissions, including all confidential Trial Chambers

decisions; and
d) . All documentary evidence submitted by the parties.

3. The Defence submits that there exists a clear nexus between the Stanisi¢ & Zupljanin case
and the Simatovi¢ case demonstrating a legitirriate forensic purpose which justifies access to the
conﬁdentlal materials.* Tt asserts that it has *good cause to believe that access to the said material is
nccessary and will be of s1gmﬁcant assistance for the preparation of its case”, and that ‘the alleged.
events and facts in the Indlctment of the Szmatovzc case are closely related to the charges against the
accused in the Stanisic & Zupljanin case” 5 The Defence further submits that the conﬁdent\i'al
materials requested “will be essential for the preparation of thé'defénce case” givén the existence of .
a “substantive geographical and temporal overlap” between the Stanisic & Zupljanin case and the |

case against Franko Simatovi¢ (“the Applicant™).®

' Prosecutor v. Stanisi¢ and Zupljanin, Case No. IT-08-91-T, Prosecuuon § response to Franko Simatovié’s motion for
’ acccss to confidential materials in the StaniSi€ case; 9 Jun 2011.
i Mouon para. 1. '

Mouon, paras 2, 13.
Mouon paras 6-10.
Motlon para. 3.
Motnon para. 11.

f
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4. | The - Defence submits‘ that th¢ documents it seeks relate to the political and military
background to the armed conflict, allegeci by the Prosecution in the indictments of both the
Simatovic case and the Stanisic and Zv'upljanin‘ case.” The Defence notes that the Applicant has been
indicted for being a membef of a Joint Criminal Enterprise (“JCE”), together with other alleged .
participants, including Mr. Stani§i¢ and Mr. Zupljanin, in relation to events said to héVe occurred.
between April 1991 .and Décember 1995 in Bosnia and Herzegovina (“BiH”).8 The Defence asserts
that the. indictment_against Mr. Stanisi¢ and Mr. ‘Zupfljanin “concerns élleged events, which
‘occurred in the year 1992, for similar crimes as in the Simatovic case”. and that “[t]hey have been
indicted for crimes wuhm [certain] BiH mummpahtles which are also part of the indictment against
Mr. Simatovi¢.”? - : ' :
5. The Defence notes that the Prosecution in the Simatovic case alleges that the Applicant, in
* his role as commander of the Special Opérations Unit of the State Security Service of the Miniétry
of the Internal Affairs of the Republic of Serbia, helped “to establish training centrés in Serb-held .
parts of BiH and op_érated in coordination With other ‘Serb Forces’, which include the police and :

Sl;ecial pblicc forces of the Serbian Ministry of Internal Affairs in BiH”, of which Mr. Stanisic was

the Minister and Mr. Zupljanin the Chief of the Regional Services Centre of Banja Luka.'”
B. Prosecution o .-

6. .. The Prosecution “recognises the existence of a partial overlap between the two cases” and
does not object to granting the Applicant access to the followmg ‘categories of inter partes

conﬁdentlal material:
a) Confidential inter partes filings submitted by the Prosecution;

b) Transcripts from closed and private sessions;

' C) Pr'osecution‘ exhibits under seal admitted into evidenrce;ll
7. However, the Prosecution does -object to the granting of access to .convﬁdential ex parte
material, Rule 70 material,'* and other categories of confidential material which it sees as having

—

little evidentiary value to the App.licant.13

7 Motion, para. 7. See also Prosecutor v. Stanisié and Simatovi¢, Case No. IT-03-69-PT, Third Amended Indictment, 9
Jul 2008, para. 19 (“Simatovi¢ Indictment”); Prosecutor v. Stanigi¢ and Zuvpljanm, Case No. IT-08-91-PT, Second
Amcndcd Consolidated Indictment, 10 Sep 2009, para. 43 (“Stanisié¢ and Zupljanin Indictment”).

Monon para. 8. See also Simatovi¢ Indictment, para. 12; Stanii¢ & Zupljanm Indictment, para. 8.

Motmn para. 9. Municipalities of Bijeljina, Bosanski Samac, Doboj, Sanski Most and Zvornik.

' Motion, para. 10. See also Simatovi¢ Indictment para, 2.

lRcsponsc para. 3.

Case No. IT-08-91-T - 2 ‘ . 19July2011°

Downloaded from worldcourts.com: Use is subject to terms and conditions. See worldcourts.com/terms.htm



> -ed-Ct-T e
| : 23Sy

8. - Inrespect of c'énfide_niial'ex parte material, the Prosecution submits that the “case law of the

Trjbunél has cstablished that a party requesting access to ex parte confidential material must meet a :
~higher standard when proving a legitimate foren;ic purpose in order to justify such disclosure.”"
The Prosecution maintains that the Defence has “failed to advance any arguments demonstrating a.
legmmate forensic purpose” which would meet this hlghcr standard and justify the grantmg of such

A conﬁdentlal ex parte material."

9. In respect of Rule 70 material, the Prosecution objects to granting access to the Applicant
“unless and ﬁntil the providers’, consent is obtz.lined”"6 It submits that any material which has been
prov1ded to the Prosecution under Rule 70(B) of the Rules, in addition to material provided to the
Stani$i¢ & Zupljanin Defence under Rule 70 (F) of the Rules, shall not be released w1thout the}'

. consent of the providers.”

10. In respect of other material, the Prosecution submits that thé following have little or nol )
| evidentiary value and should not be released to the Applicant: ‘
a) . Materials relating to the enforcement of seﬁtences;
b) Matedél; relating to ﬁtne;ss to ;tand trial;
| c) 'Mgtcfials felétiné to witness protective medsures;
dj Materials relatiﬁg to .s_ub'po'enas;' \
€) Applications for video-conference links;.

f) * Orders to redact public transcript and/or public broadcast of a hearing;

g) Materials relating to the provisional release of other materials related to the medical

matters of the accused; and

2 Rules of Proccdure and Evidence (“Rules™).:

' Response, paras 4, 7 and 10. . >

Response, para. 4. See also Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-A, Decision on motion by Stanisi¢
for access to all confidential materials in the Brdanin case, 24 Jan 2007, para 14; Prosecutor v. Radovan KaradZi¢, Case
No. IT-95-5/18-PT, Decision on Momg¢ilo PeriSi¢’s motion for access to confidential materials in the Radovan Karadilé
case, 14 Oct 2008, para. 12.. :

Response para. 6.

Response para. 7. . : "

Rcsponse para. 9. y '

"

Case No. IT-08-91-T 3 ' ) 19 July 2011 .
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h) " Internal memoranda assessing state cooperation.'®

7’

11, In conclusion, the Prosecution submits a list of conditions it requests be attached to various

‘ categories of confidential material for which it has no objection to release to the Applicant."
II. APPLICABLE LAW

12 A party is entitled to apply for material from any source, including from another,case before
‘the Tribunal, to assist in the preparatlon of its case if the apphcant has identified or described the
material sought by its general nature and if the apphcant has shown a legmmate forensic purpose

‘for such access.>

13. The applicant must defnonstrate a legitimate forensic 'purpose by establishing that the -
fequested material “is likely to assist the [party’s] case mafcrially, or at least [that] there is a goo'd
chance that it would. "2l To establish a “good chance,” the apphcant may show a factual nexus
between his case and the case from which he seeks materlal such as a “geographical, temporal or

22 although a mere overlap may be neither sufficient nor nécessary.”

otherwise material overlap
The applicant may not engage in a “fishing expedition, n4 but need not “establish a specific reason

that each individual item is likely to be useful 25

14. Should a chamber grant an accused access “to confidential exhibits and confidential or
closed session testimonies of a_nother case before the Trib_un'al, he should not be prevented from

accessing filings, submissions, decisions and hearing transcripts which may relate to such

18 |, Response, para. 10.

Response paras 12, 13, 14, 15, 16 and 17.

Prosecutor v. Dragomir MiloSevic, Case No. IT-98-29/1-A, Decision on Moméxlo PeriSi¢’s request for access to
confidential material in the Dragomir Milo3evi¢ Case, 27 Apr 2009 (“Dragomir Milosevic decision of 27 April 2009™),
para. 4, referring to. Prosecutor v. Marti¢, Case No. IT-95-11-A, Decision on motion by Jovica Stanigi¢ for access to
confidential testimony and exhibits in the Marti¢ case pursuant to Rule 75(G)() (“Martic¢ decision™), 22 Feb 2008, para. -
9. See also Prosecutor v. Krajisnik, Case No. IT-00-39-A, Decision on “Motion by Mico Stanisi¢ for access to all
confxdenual téstimony and exhibits in the Kraji$nik case”, 21 Feb 2007 (“Krajisnik decision”), p. 4. '

! Prosecutor v. Naletili¢ and Martinovié, Case No. IT-98-34-A, Decision on Slobodan Praljak's motion for access to
confidential testimony and documents in Prosecutor'v. Naletili¢ and Martinovi¢ and Jadranko Prli¢’s notice of joinder to
Slobodan Praljak’s motion for access, 13 Jun 2005, p. 6.

# Dragomir Milogevi¢ decision of 27 April 2009, para. 5; Prosecutor v. Kordi¢ and Cerkez, Case No. IT-95-14/2-A,
Decision on motion by HadZihasanovié, Alagi¢ and Kubura for access to confidential- supportmg material, transcripts
and CXhlbllS in the Kordi¢ and Cerkez case, 23 Jan 2003, p. 4. -

3 prosecutor v. Limaj et al., Case No. IT-03-66-A, Decision on Haradinaj motion for access, Balaj motion for joinder,
and Balaj motion for access to confidential materials in the Limaj case, 31 Oct 2006, para. 7.

* Prosecutor v. HadZihasanovi¢ and Kubura, Case No: IT-01-47- AR73 Decision on appeal from refusal to grant
acccss to confidential material in another case, 23 Apr 2002, p. 3.

* Prosecutor v. Blagojevi¢ and Joki¢, Case No. IT-02-60-A, Decision on motion by Radivoje Mileti¢ for access to -
confidential information, 9 Sep 2005, p. 4; Prosecutor v. Dragomir Milosevi¢, IT-98-29/1-A, Decision on Radovan .
KaradZi¢’s motion for access to confidential material in the Dragomir MiloSevi¢ case (“Dragomtr Milosevic dcc1s1on of
19 May 2009”) 19 May 2009, para. 11. ’

Case No. IT-08-91-T _ SR 4 ' 19 July 2011

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



ZT—eg-¢7-T |64

. -1k w)

2926

confidential e\/idence. The Trial Chamber must, however, “strike a reasonable balance between

the rights of the accused [...] and the protection of witnesses and victims.”>’

15.  Material provided under Rule 70 may not be released to an accused in another case unless
the provider' of the material consents to the disclosure.”® This limitation applies to all material
provided under Rule 70 and does not depend on whether or not such material was previously used

- as evrdence

III. DISCUSSION

.16.' ' AddresSing first the requirement of the abplicant to dembnstrate a legitimate jf‘oren"sie
purpose for access to the requested material, the Trial Chamber notes the existence of a factual
nexus between the Simatovic case and the Stanis*ic’ and Zupljanin case. The Applicant is charged
with being a member of a JCE, along with other alleged participants, including Mr. Stanisic and Mr.
Zupljanin®® with the intent to forcibly -and permanently remove the majority of non- Serbs from :
large areas of BiH, through the commission of various crimes mcludmg persecution, murder and
deportatron The Prosecution in the Simatovic case alleges that the Applicant acted in coordmahon
with, inter alia, the Povlice and thelspecial police forces of the Serbian Ministry of Internal Affairs in
BiH, to establish training centres in which to organise and tram personnel for the purpose of
undertaking special mllltary action in Croatia and BiH.** The Stamszc and _Zupljanm Indictment
alleges that Mr. Stanisi¢ was the highest authority in the RS MUP, whilst Mr. Zuptjanin exercised
control over the CSB Banja Luka, subordinated to the RS MUP.* Combined with the common state
of armed conflict that is asserted in the indictments -of both the Simatovi¢ case and the Stanisic and
ZupUanin case, a material overlap is established between the two cases. Additionally, there exists
both a temporal '.an'd geographical overlap, in as much as the Applicant is charged-with similar
crimes to Mr. StaniSi¢ and Mr “Zupljanin in several of the : same ‘BiH municipalities, and for crimes

which occurred i in 1992. il

6 Dragomlr Miloevic decision of 19 May 2009, para. 11.
7 Prosecutor v. Blaki¢, Case No. IT-95-14-A, Decision on “Prosccution’s prehmmary response and motion for °
clarification regarding decision on joint mouon of HadZihasanovi¢, Alagré and Kubura of 24 January 2003” (“Blaskic¢
dec1sron”) 26 May 2003, para. 26.
% Krajisnik decision, p. 5, citing Prosecutor v. Blaski¢, Case No. IT-95- 14 R; Decision on Defence motion on behalf of
Rasrm Deli¢ seeking access to all confidential material in the Blaskic Case, 1 Jun 2006, p. 8; Marti¢ decision, para. 12.
* Krajisnik decision, p. 6. ]
% Simatovi¢ Indictment, para. 12, . \
*! Simatovi¢ Indictment, para. 13.
32 Stmatowé Indictment, paras 3, 4 and 6.
3 Stanisic ‘& Zupljanin Indictment, paras 17 and 18.
-3 Stanisic &Zupl]anm Indictment, paras 4, 5 and 10-12.

Case No. IT-08-91-T | s . , 19 July 2011
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17. The Trial Chamber is satisfied that there is a “good chance that the grantlng of access to
certain confidential materials is likely to assist the Applicant’s case materlally. Moreover,—the' Trial
‘Chamber is‘satilsﬁed that access to such materials does not conetitute a “fishing expedition”, and
that the fcfegoing elements evince a geographical, tempbral and material overlap between the

Simatovic case and the Stani§i¢ and Zupljanin case.’

18. Notmg this factual nexus, the Tnal Chamber now moves to the categories of conﬁdenuall
- material which it will release to the Defence of Mr. Simatovi¢. The Trlal Chamber recalls that the
Defence of Mr. Simatovi¢ requests all ex parte conﬁdent1al material relating to the’ Stanifi¢ and
Zupljanin case. The Trial Chamber remains mindful of the elevated degree of confidentiality which
is inherent to this category of material, and the higher degree of trust on behalf of the party for
whom ex parte status has been granted that the material will not be disclosed.® The Defence has not -
advanced any good reasons as to "how access to this more highly protected category of material
. W'_ould likely assist in the material preparation of its case. The Trial Chamber therefore den@es the

.Motion in respect of ex parte confidential material. | A : ' -

19. In respect of inter partes confidential material requested by the Defence, the Trial Chamber
will grant access, subject to the conditions stlpulated below to all transcripts of testimony heard i n
closed or private session, as well as all confidential trial exhibits. However, the Tmal‘ Chamber is.
not satisfied that tfanscripts of closed or private hearings other than testimony, .confidential filings
by the parties and confidential decisions stand a “good chance” of assisting the Applicant with his-

i

defence.

20.  Other than those limited occasions invol\}ing a protected Witﬁesé, hearings which are held in
closed session concern mostly. tn’al management and procedural issues and rarely invoke
confidential evidence which could be of assistance to the Applicant. Despite the Prosecution raising
no objection to the release of its own confidential inter partes filings, such xﬁlings and the related
conﬁdential decisions often contain information wholly unrelated to the evidentiafy basis of the
case, including personal information relating to victims and witnesses in these proceedings, such as’

136

. medical conditions and the ability to travel.™ The Trial Chamber therefore denies the Motion in this

respect.

) -

21.  The Trial Chamber remains mindful that some of the conﬁdential inter partes material to be

disclosed by this Decision may have been provided pursuant to Rule 70. Material provided pursuant

3 Prosecutor v. Momcilo Krajzfmk Case No. IT-00-30-A, Decision on Motion of Mico Stanii¢ for access to all
conﬁdentlal materjals in the Krajisnik case, 21 Feb 2007, p 5.
36 Blaskic decision, para. 26
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to this Rule remains subject to its condmons and consent must be obtained by the provider pnor to

.each: 1nstance of disclosure. "

22. The Tnal Chamber is also mmdful that, because 1t grants the Defence access to transcnpts'
of testlmony heard in- closed or private session and confidential trial exhibits, the Defence “should‘
not be prevented from accessing filings, submissions, decisions and hearing transcripts which may
relate to such confidential evidence.”’ The Trial Chamber, therefore, would consider ordering
disclosure of material in these categorles upon an additional reasoned apphcatlon Any such
application for access must 1dent1fy, with reasonable scope dnd clarity, items or categories of items
which may relate to specific evidentiary matters and must. show a legitimate forensic purpose for
access. The Trial Cnarnber notes that access to the rnaterial was not requested by the Defence on an -
ongoing basis.. Nonetheless, in the intereéts of justice and for the.sake of judicial economy, in
'partrcular in hght of the fact that the presentation of evidence is expected to continue in both cases
- for some time, the Trial Chamber will grant access to the confidential materials the subject of
release on an ongoing basis unt11 the close of presentation of evidence in the Stanisic and Zupljanin

case. -

1V. DISPOSITION o o
| Pursuant to Rules 54, 70 and 75, the Trial Chatnber:
1) GRANTS the Motion-iN PART;

" 2) -ORDERS each of the parties to this case to identify for th/é Registrar on an ongoing basis | .
the following inter partes material in the present case for disclosure to the Defence of

Franko Simatovi¢: o . \
. ’ . : :

?* a) all closed and private session testimony transcripts;

b) all confidential trial exhibits, which are not subject to Rule 70; .

- 3) ORDERS each of the parties to this case to identify for the Registrar, witnout delay, wnich

* of the evidentiary rnaterial'presented in their case is su.bject to the 'provision's of Rule 70, and
- thereafter immediately to contact the providers of such material to seek their consent for its
| conﬁdentral dlsclosure to the Defence of Franko Simatovi¢ and, where Rule 70 provrders‘

consent to such d1sclosure to notify the Reglstrar perlodrcally of this consent

Y Dragomir MiloSevic decision of 19 May 2009, para. 11.
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4) ORDERS the Registrar to withhold any material under provision’2), above, which pertains
to any witness protected by an order for delayed disclosure of identity until the requirement

- . for delayed disclosure has ceased to apply;
,: 5) ORDERS the Registrar to provide to the Defence of Franko Simatovi€ on an ongoing basis:

a) a11 conﬁdentlal inter partes matenal 1dent1ﬁed by the partles in accordance with

prov1s1on 2), above; and

'b) ‘material ‘Subject to Rule 70 once the relevant party has informed the Registrar that -

consent of the provider(s) has been obtained in accordance with provision 3), abov'e;

6) ORDERS Franko Simatovi¢ and any person assomated with his defence not to- disclose to
the public or to any third party any conﬁdentlal or non-public materlal dlsclosed from the
 Stanisi¢ and Zupljamn case, 1nc1ud1ng witness identities or whereabouts, statements or

transcnpts except solely to the limited extent that such disclosure i is dlrectly and spe01ﬁcally :

necessary for the preparation and presentation of Franko Simatovié’s case;

7) ORDERS  that any person to whom conﬁdential or non-public material is 'dislclosed is
forbidden to copy, reproduee or publicise confidential or non-public information or to
disclose it to any other person or to any third party, that any such person shall be informed, .
of th1s prohlbltlon and that he or she must return the materlal to the Defence of Franko

. Slmatov1c as soon as it is no longer needed for the preparation: of the case; and

8) DENIES the Motion in all other respeets.

DOne in English and French, the English version being authoritative.

g

- ' .' Judge Burton Hall
o . Presiding
Dated thjs'ninetee,nth day of July 2011 o B |
At The Hague | o
- The Nethérlands -
' [Seal of the Tribunal]
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