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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the

Territory of the former Yugoslavia since 1991 (“Tribunal”),

BEING SEISED OF the Accused’s “Motion to Make Oral Arguments Available to the Public”,
filed publicly on 9 March 2011 (“Motion”), whereby the Accused requests the Trial Chamber to
lift the confidentiality of portions of the transcript containing oral arguments, pertaining to a
Rule 70 condition that was placed on part of the testimony of General Sir Rupert Smith, but

which has since been lifted by the Rule 70 provider;

NOTING that, in his Motion the Accused contends that, pursuant to Rules 78 and 79 of the
Tribunal’'s Rules of Procedure and Evidence (“Rules”), all Trial Chamber proceedings must be
public unless there are exceptiomahsons for keeping them confidenfiaind that while the
relevant oral arguments were properly heard in private session at the time, the subsequent
removal of the Rule 70 condition on General Smith’s testimony obviates the requirement for

those portions of the transcript to remain under $eal;

NOTING that, on 16 March 2011, the Office of the Prosecutor (“Prosecution”) filed publicly

the “Prosecution’s Response to Kar&tiMotion to Make Oral Arguments Available to the
Public” (“Response”), arguing that the Chamber may not lift the confidentiality of the discussion
about the Rule 70 condition, even after that condition has been lifted, without the provider’s
specific consent thereto because Rule 70 is designed to encourage state co-operation with the
Tribunal and lifting confidentiality imposed by a Rule 70 provider would hinder the ability of

the Tribunal to fulfil its functiong;

CONSIDERING that the Prosecution argues in the Response that while the Rule 70 provider
has consented to removal of the original Rule 70 condition, it has not consented to public
disclosure of the fact that it had originally imposed a Rule 70 condition, without specifying

whether the Rule 70 provider was ever asked for such cohsent;

! Motion, para. 1.

2 Motion, paras. 4 — 6.

3 Motion, para. 8.

* Response, paras. 5 and 7.
® Response, para. 4.
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