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1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”,
respectively) is seised of an “Appeal from Decision on Borovcanin’s [sic] Request for
Custodial Visit” filed on 14 October 2010 by Counsel for Ljubomir Borov¢anin (“Appeal” and
“BorovCanin”, respectively) against the “Decision on Borov¢anin’s Request for Custodial
Visit” rendered by Trial Chamber II of the Tribunal (“Trial Chamber”) on 7 October 2010,
denying provisional release to Borov&anin (“Impugned Decision”).! The Office of the
Prosecutor (“Prosecution”) filed its confidential response on 26 October 2010.% Borovéanin

filed his reply on 1 November 2010.>
I. BACKGROUND

2. On 10 June 2010, the Trial Chamber convicted Borov€anin, pursuant to Article 7(1) of
the Statute of the Tribunal (“Statute”), of aiding and abetting extermination as a crime against
humanity (count 3); murder as a violation of the laws or customs of war (count 5); persecutions
as a crime against humanity (count 6); and inhumane acts (forcible transfer) as a crime against
humanity (count 7). The Trial Chamber also convicted Borov€anin, pursuant to Article 7(3) of
the Statute, of murder as a crime against humanity (count 4) and murder as a violation of the
laws or customs of war (count 5) and sentenced Borovc¢anin to 17 years of imprisonment.4

Neither Borov€anin nor the Prosecution filed an appeal against his convictions and sentence.

3. Borovcanin remains in the custody of the Tribunal pursuant to Rule 103(C) of the Rules
of Procedure and Evidence of the Tribunal (“Rules”), pending the finalisation of arrangements

for his transfer to the State where he will serve his sentence.

4. On 20 September 2010, the President of the Tribunal assigned Borov€anin’s request for
a ten-day provisional release to visit his father to the Trial Chamber.” On 7 October 2010, the

" Prosecutor v. Ljubomir Borovéanin, Case No. IT-05-88-ES.1, Decision on Borovéanin’s Request for Custodial
Visit, 7 October 2010. )

? Prosecution Response to Borovéanin’s Appeal from Denial of Provisional Release, 26 October 2010
(confidential). See also Public Redacted Version Prosecution Response to Borovéanin’s Appeal from Denial of
Provisional Release, 27 October 2010 (“Response”); Corrigendum to Prosecution Response Brief,
2 November 2010.

. Reply to Prosecution Response Concerning Borovcanin [sic] Appeal from Decision on Request for Custodial
Visit, 1 November 2010 (“Reply”). The Appeals Chamber notes that Borovéanin seeks leave to file the Reply (see
Reply, para. 1), but that it is not necessary to do so. See Practice Direction on Procedure for the Filing of Written
Submissions in Appeal Proceedings Before the International Tribunal, IT/155 Rev. 3, 16 September 2005, para. 3.

* Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Judgement, 10 June 2010 (public redacted version)
(“Trial Judgement™), vol. II, p. 829.

* Prosecutor v. Ljubomir Borovéanin, Case No. IT-05-88-ES.1, Order Assigning Application to Trial Chamber,
20 September 2010 (confidential).
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Trial Chamber issued its Impugned Decision, denying Borov€anin’s request for provisional

release.
II. SUBMISISONS OF THE PARTIES

5. Borovéanin argues that the Trial Chamber erred in law when it held that “the
assessment of special circumstances in an application for custodial release while a convicted
person is awaiting transfer to an enforcement State must be conducted more strictly in light of
the fact that a convicted person is serving his sentence and is no longer presumed innocent.”®
Borovc€anin argues that this “elevated threshold” is already incorporated into the “special
circumstances” requirement of Rule 65(I)(iii) of the Rules.’ Accordingly, the “draconian
standard” articulated by the Trial Chamber in the Impugned Decision is not supported by

jurisprudence of the Tribunal.® Borov&anin therefore requests that the Impugned Decision be

quashed.9

6. The Prosecution responds that the Trial Chamber did not subject Borov¢anin to a higher
burden, but rather applied the criteria of Rule 65(I) of the Rules and correctly found that he had
failed to demonstrate that his father’s health was critical.'"” The Prosecution argues that the
Trial Chamber’s reference to conducting the assessment of a convicted person’s application
“more strictly” must be read in context and it explains that the Trial Chamber made this
statement when it rejected BorovCanin’s argument that the threshold should be lower for
persons whose judgements have become final.'' The Prosecution also argues that the Trial
Chamber was correct not to speculate as to when BorovCanin’s father might pass away and
applied the correct legal standard, which requires that there be a present and acute health crisis

before a Chamber can authorise such a custodial visit.'?

% Appeal, para. 6, citing Impugned Decision, para. 30. See also Appeal, para. 10.
7 Appeal, para. 7.
* Appeal, paras 8-9, referring to Prosecutor v. Momdilo Krajisnik, Case No. IT-00-39-ES, Decision on
KrajiSnik’s Application for Custodial Visit, 17 June 2009, paras 11, 17-19; Prosecutor v. Fatmir Limaj et al., Case
No. IT-03-66-A, Decision on Motion on Behalf of Haradin Bala for Temporary Provisional Release,
14 February 2008 (“Bala Decision”), paras 9-10, 12; Prosecutor v. Blagoje Simic¢, Case No. IT-00-39-ES,
Decision on Motion of Blagoje Simic¢ Pursuant to Rule 65(I) for Provisional Release for a Fixed Period to Attend
Memorial Services for His Father, 21 October 2004, para. 14. See also Reply, paras 24-26.
’ Appeal, paras 10, 31.

Response, para. 14, referring to Impugned Decision, para. 30.
"' Response, para. 15, referring to Impugned Decision, para. 30.
' Response, paras 16-18.
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death is believed to be imminent, or a memorial service for a near family member.'® By
. Borovéanin’s own admission, his father’s health is poor but stable.”” The Appeals Chamber
therefore finds that there is currently no acute justification for releasing Borovc€anin and that he
has not succeeded in demonstrating that special circumstances under Rule 65(I)(iii) of the

Rules exist in this case.

11. Borovc€anin also argues that the Trial Chamber (i) erred when it failed to take into
account that no legal mechanism exists to grant him provisional release once he has been
transferred to a State;21 (ii) erred in its assessment as to whether he posed a flight risk;22 and
(iii) should have taken into account the fact that he chose not to appeal his conviction and
sentence.” The Appeals Chamber considers that, having found that the Appeal is not properly
before it, it is not necessary to determine these arguments. Moreover, considering that the
requirements under Rule 65(I) of the Rules are cumulative, the Appeals Chamber need not
consider whether the requirements of Rule 65(I)(i) or 65(I)(ii) of the Rules are met in the

24
present case.

'8 Sreten Lukic¢ Decision, para. 5 and references cited therein.
19 See Bala Decision, para. 10; Sreten Lukic¢ Decision, para. 11; Prosecutor v. Nikola Sainovic et al., Case No. IT-
05-87-A, Public Redacted Version of the Decision on Sreten Lukié’s Second Motion for Provisional Release on
Compassionate Grounds, 14 July 2010, para. 11.
% Appeal, para. 12.
2! Appeal, paras 11-19; see also Response, paras 19-22; Reply, paras 10-15.
*2 Appeal, paras 20-27.
2 Appeal, paras 28-30. }

Prosecutor v. Nikola Sainovic et al., Case No. IT-05-87-A, Decision on Nikola Sainovié’s Second Motion for
Temporary Provisional Release on Compassionate Grounds, 25 August 2010 (public redacted version), para. 15.
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7

VI. DISPOSITION

12. For the foregoing reasons, the Appeals Chamber hereby DISMISSES the Appeal.

Done in English and French, the English text being authoritative.

Judge Patrick Robinson appends a separate opinion dissenting in part and concurring in result.
Judge Liu Daqun appends a separate opinion.

Judge Andrésia Vaz appends a separate opinion.

Dated this first day of March 2011

At The Hague
The Netherlands
Judge Patrick Robinson
Presiding
[Seal of the Tribunal]
5
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Done in English and French, the English text being authoritative.

Dated this first day of March 2011

At The Hague
The Netherlands
mge Liu Daqun o
[Seal of the Tribunal]
2
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SEPARATE OPINION OF JUDGE ANDRESIA VAZ

L. I concur with President Robinson that the present Appeal can be regarded as being
properly before the Appeals Chamber. I am persuaded that the present procedural situation is
not expressly contemplated by Rule 65(I) of the Rules, which literally refers only to convicted
persons pending their appeal. The holding, in the decision, that Rule 65(I) of the Rules applies
here by analogy confirms the existence of such vacuum legis. While, in my view, the
requirements provided by Rule 65(I) of the Rules may apply by analogy to decide on
Borovcanin’s request for provisional release, I am convinced that in the circumstances of the
case it was within the President’s discretion to assign this matter, in the first instance, to a trial

chamber.

2. In reaching this éonclusion, I observe that the Appeals Chamber was never seized of
BorovCanin’s case because neither he nor the Prosecution filed an appeal against his
convictions and sentence. Therefore, the Trial Judgement rendered by Trial Chamber II of the
Tribunal is final with regard to Borov€anin. As Rule 65(I) of the Rules does not squarely cover
the present procedural situation, in my opinion Rule 65(D) of the Rules, which provides for a
right of appeal against any decision rendered by a trial chamber under Rule 65, can be regarded
as applicable here. While my view on this matter diverges from that of the majority, I concur

with the outcome of the decision that Borovéanin should not be released.

Done in English and French, the 'Eng\lish text being authoritative.

Dated this first day of March 2011

At The Hague i
The Netherlands T

NV

‘;:.-'_'_'_' e
Judge Andrésia Vaz
[Seal of the Tribunal]
1
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