IT-03-67-T 37/50775 BIS

e oRa D37 - 1/50775 BIS
12 January 2011 SMS
International Tribunal for the Prosecution of Case No.: IT-03-67-T
Persons Responsible for Serious Violations of
International Humanitarian Law Committed Date: 23 December 2010
in the Territory of the Former Yugoslavia
since 1991 ENGLISH
Original:  French
IN TRIAL CHAMBER 111
Before: Judge Jean-Claude Antonetti, Presiding
Judge Frederik Harhoff
Judge Flavia Lattanzi
Registrar: Mr John Hocking
Decision of: 23 December 2010
THE PROSECUTOR
V.
VOJISLAYV SESELJ

PUBLIC DOCUMENT WITH ANNEX
AND PARTLY DISSENTING OPINION OF JUDGE LATTANZI

DECISION ON PROSECUTION’S SECOND MOTION FOR ADMISSION OF
EVIDENCE FROM THE BAR TABLE AND FOR AN AMENDMENT TO THE
65 fer EXHIBIT LIST

The Office of the Prosecutor

Mr Mathias Marcussen

The Accused

Mr Vojislav Sesel]

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



IT-03-67-T

1. Trial Chamber III (“Chamber”) of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the former Yugoslavia since 1991
(“Tribunal”) is seized of a public motion filed on 17 May 2010 by the Office of the
Prosecutor (“Prosecution”) in which it seeks the admission of 180 exhibits from the

bar table and the inclusion of one exhibit in its 65 fer Exhibit List (“Motion”).1
I. PROCEDURAL BACKGROUND

2. On 17 May 2010, the Prosecution submitted a Motion for the admission in the
present case of 180 documents listed in the Annex to the Motion and the inclusion of

one exhibit in its 65 ter Exhibit List (“65 ter List”).2

3. On 25 August 2010, the Prosecution filed a corrigendum to the Motion in
which it lists, in the table appended to the Motion, the erroneous and corrected page

numbers regarding the 18 documents (“Corrigendum”).3

4. At the administrative hearing of 21 September 2010, Vojislav Seselj

(“Accused”) opposed the admission of the Motion.*

5. In an e-mail of 26 August 2010 sent by the Legal Officer of the Chamber, the
Chamber asked the Prosecution: (1) to explain why the Motion was not filed earlier;

(2) regarding all documents tendered for admission, to indicate if the English

“Prosecution’s Second Motion for Admission of Evidence from the Bar Table”, public, filed on 17
May 2010 (“Motion”). The Chamber recalls that in its Oral Decision of 11 May 2010 (Hearing of 11
May 2010, T(F) 15880-15881), it granted the Prosecution’s motion of 29 March 2010 for
authorisation to exceed the word limit (“Prosecution’s Motion for Authorisation to exceed the word
limit for Prosecution’s Second Motion For Admission of Evidence from the Bar Table”, public, 29
March 2010). The Accused received the BCS translation of the Motion on 8 September 2010 (see
Record of Receipt filed on 8 September 2010).

2 Ibidem.

“Corrigendum to Prosecution’s Second Motion for Admission of Evidence from the Bar Table”,
public, filed on 25 August 2010 (“Corrigendum”). The Accused received the BCS translation of the
Corrigendum on 11 October 2010 (see Record of Receipt filed on 13 October 2010). The Chamber
however notes that there are errors in the “footnotes” column in the table annexed to the
Corrigendum: there is a discrepancy in all the references given under this column since there are no
footnotes 1 and 2 in the Motion where the footnotes start with footnote no. 3 (in both the English
and French versions of the text). Consequently, referring to 65 ter documents 30 and 57, the
Chamber notes that there is no footnote no. 2 and, thus, that there is a discrepancy among the
footnotes that follow.

* Hearing of 21 September 2010, T(F) 16411-16412. The Chamber notes that the Accused does
actually refer to the Motion even though the Accused refers to “a Prosecution document of 26
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translations in the e-Court system are official translations from the Tribunal; (3) to
provide the following additional information regarding the excerpts from the books by
the Accused: the cover pages of the books, the publishers, the date of publication,
page references to the BCS original; (4) to provide supplementary evidence certifying
that the shorthand transcript and minutes of the Assembly of Serbia correspond to the
official certified minutes of the National Assembly of Serbia. The Chamber requested

that all this information be provided within three weeks.

6. In its submission filed publicly on 17 September 2010 (“Notice™),” the

Prosecution responded to the Chamber’s questions.

7. The Accused failed to respond to the Notice within fourteen days of the filing
of the BCS translation granted him under Rule 126 bis of the Rules.’

8. In its submission filed publicly on 22 October 2010 (“Supplement”),’” the

Prosecution supplemented the responses it provided in its Notice.

9. The Accused failed to respond to the Supplement within fourteen days of the
filing of the BCS translation granted him under Rule 126 bis of the Rules.®

II. ARGUMENTS OF THE PARTIES

1. Arguments of the Prosecution

10. Regarding the filing date of the Motion, in its Notice the Prosecution states
that on 11 May 2010 the Trial Chamber, in an oral decision, fixed 1 June 2010 as the
filing date for all Prosecution motions before the Rule 98 bis hearing.’ The
Prosecution states that the Motion was first filed on 29 March 2010 in annex to its

motion for authorisation to exceed the word limit and was then filed again on 17 May

March 2010”: the cover page of the Motion has “Date filed: 26 March 2010” but the filing date is 17
May 2010.
“Prosecution’s Notice of Response to Trial Chamber’s 26 August 2010 Inquiries”, public, 17
September 2010 (“Notice”).
The Accused received the BCS version of the Notice on 4 October 2010 (see Record of Receipt filed
on 7 October 2010).
“Supplement to Prosecution’s Notice of Response to Trial Chamber’s 26 August 2010 Inquiries”,
public, 22 October 2010 (“Supplement”).
The Accused received the BCS translation of the Supplement on 5 November 2010 (see Record of
Receipt filed on 9 November 2010).
o Notice, para. 3.

oo
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2010 after reception of the e-mail sent by the Chamber’s Legal Officer indicating that

the Chamber considered it had not yet been seized of the Motion.".

11. Regarding the English translation of the documents tendered for admission, in its
Notice the Prosecution states that the English translations available in the e-Court
system are official translations from the Tribunal, with the exception of nine
documents whose official English translations will soon be available in the e-Court

11
system.

12. Regarding the supplementary information about the excerpts from the Accused’s
books (cover page of the books, who are the publishers, date of publication, pages
concerned in the BCS original), the Prosecution provides in annex to its Notice a list
of 31 works, as well as the cover pages of the books, reference to the publishers and

dates of publication.'?

13. Regarding the minutes of the sessions of the National Assembly of Serbia, the
Prosecution indicates in its Notice that, on the one hand, these are minutes from
closed sessions of the National Assembly of Serbia officially provided by the Serbian
government in response to a request for assistance in Case No. IT-02-54-T, The
Prosecutor v. Slobodan Milosevi¢ (“MiloSevi¢ Case”).”* The Prosecution indicates
that it does not have other documents of the closed sessions of the Assembly and that

it asked the Republic of Serbia to provide further information about these minutes,

10 Notice, paras 4-5. The Prosecution states that in order to narrow the number of exhibits tendered
directly and from the bar table it first sent a letter to the Accused on 20 October 2009 to enquire
whether he would agree to the admission of any of the exhibits pertaining to his statements. The
Prosecution specifies that the Accused failed to respond to the letter and adds that, in the absence of
such cooperation by the Accused, it envisaged tendering certain evidence through witnesses who
would be able to testify about the Accused’s statements and the SRS/SCP. The Prosecution specifies
that in its Decision of 23 November 2009, the Chamber decided to call the remaining Prosecution
witnesses and that as of mid-January 2010, the witnesses refused to testify on the dates fixed by the
Chamber and/or recanted their previous statements given to the Prosecution, thus cementing their
position as hostile witnesses and thwarting the Prosecution’s attempt to present evidence through
them. The Prosecution states that, consequently, it had to modify the mode for tendering these
exhibits and that it reduced its initial list of 270 exhibits to 187 exhibits ; Notice, paras 6-11.

Notice, paras 13-14: the Prosecution states that the draft translations of these nine documents have
yet to be revised but that, in general, only minor corrections are required and only very rarely do
they affect the substance of a document. The Prosecution adds that draft translations have already
been admitted in cases before the Tribunal, 54 of which have been admitted in the present case.
Notice, para. 15 and Annex A.

Notice, para. 16. The Prosecution specifies that this refers to “Request For Assistance” 203, of 17
May 2002, a copy of which is attached in Annex B including the response of the Ministry of Foreign
Affairs of Serbia and Montenegro of 8 August 2003.

11

12
13
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noting that the Chamber will be informed of any new information on this issue."* On
the other hand, in its Supplement, the Prosecution indicates that it did actually receive
supplementary information from the National Council of the Republic of Serbia for
Cooperation with the Tribunal (“the Council”): in its first communication of 30
September 2010, the Council provides the Prosecution with information on the
method used in the creation and drafting of the minutes and indicates that they have
been officially certified.”® In the second communication of 11 October 2010, the
Council stresses that the information provided earlier can be transmitted to the

Accused.

14. As to the substance of the submission, in its Motion, the Prosecution argues,
on the one hand, that the admission into evidence of the 180 exhibits listed in the
Annex, pursuant to Rules 73 (A) and 89 (C) of the Rules of Procedure and Evidence
(“Rules”), would go to prove the existence, the formation and participation of the
Accused in a joint criminal enterprise aimed at establishing a new State dominated by
Serbs.'® Furthermore, the Prosecution argues that the tendered documentary evidence
is relevant, authentic and reliable in keeping with the criteria set out under Rule 89

(C) of the Rules."”

15. In addition, in its Motion, the Prosecution seeks leave to add one exhibit to the
65 ter List and proposes that it be marked 65 ter 2517A."® According to the
Prosecution, this is the full text of the report by the Humanitarian Law Centre entitled

“Population Exchange: Vojvodina Croats for Serbs from Croatia” which was fully

1 Notice, paras 16-18 and Annex B.

15 Supplement, Annex A. The Council indicates that, on the basis of the notes taken by the
stenographers and the audio recordings, the shorthand notes reproduce, in their entirety, the words
and phrases from the sessions of the National Assembly of Serbia. The shorthand notes are then
reproduced in a report approved by the National Assembly which was then signed by the Speaker
and Secretary General of the National Assembly. The Council indicates that there were no other
certified reports nor audio recordings before 1994, that the recordings made between 1994 and 1997
exist on cassette tapes and from 1997 on CDs. Video recordings exist only as of the end of 1998.
Finally, the council indicates that there is no information about sessions held on 21 October 1991
and 6 May 1991. In its Supplement, the Prosecution states that these sessions were actually held, not
on 21 October 1991 and 6 May 1991, but on 24 October 1991 and 6 May 1992. According to the
Prosecution, these errors were taken over from the request for assistance sent in 2003 by the
Prosecution to the Council and were reproduced in the new request for assistance sent in August
2010 by the Prosecution to the Council. Nevertheless, the Prosecution stresses that these errors are
irrelevant as neither the minutes of the exact dates nor those of the dates established as erroneous
were tendered for admission by the Motion.

1 Motion, para. 3.

7 Motion, paras 6-42, 43.

18 Motion, paras 45-47.
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reprinted in the Accused’s 1994 book entitled “In The Whirlpool of Balkan Politics” a
partial version of which is marked 65 ter 2517.7 Furthermore, the Prosecution argues
that the document tendered for admission is relevant since it corroborates previous
evidence presented to the Chamber on the Accused’s 6 May 1992 Hrtkovci speech
and its alleged consequences and that, consequently, it is in the interest of justice to
admit it into evidence.”” The Prosecution also submits that the admission of this

evidence to the 65 ter Exhibit List does not prejudice the Accused.”!

2. Arguments of the Accused

16. At the administrative hearing of 21 September 2010, the Accused stated before
the Chamber that he was opposed to the Motion and the admission of evidence from
the bar table.”

III. APPLICABLE LAW

17. In order to grant a request to add an exhibit to the 65 fer List, the Chamber
must be satisfied that this amendment is in the interest of justic:e.23 To this end, the
Chamber must (1) pursuant to Articles 20(1) and 21(4)(b) of the Statute of the
Tribunal, ensure that the rights of the Defence are appropriately respected by making
certain that each exhibit is disclosed sufficiently in advance and will not hinder the
Accused as he prepares his defence;* (2) be satisfied, bearing in mind the specific
circumstances of the case, that the Prosecution has shown good cause for amending its
original list, and that the new exhibit is relevant and sufficiently compelling to

authorize its inclusion.”

Motion, para. 45.

Motion, para. 46.

Motion, para. 47.

2 Hearing of 21 September 2010, T(F) 16411-16412. The Chamber notes that the Accused refers to “a
Prosecution document of 26 March 2010”: the cover page of the Motion has “Date filed: 26 March
2010 but the filing date is 17 May 2010.

See, for example, The Prosecutor v. Milan Marti¢, Case No. IT-95-11-PT, “Decision on
Prosecution’s Motion to Amend its Rule 65 fer Exhibit List”, 15 December 2005, p. 3; The
Prosecutor v. Rasim Deli¢, Case No. IT-04-83-T, “Decision on Urgent Prosecution Motion for
Leave to Amend its Exhibit List”, public, 17 October 2007 (“Deli¢ Decision”), p. 3.

See, for example, The Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-AR73.1, “Decision
on Appeals Against Decision Admitting Material Related to Borovéanin’s Questioning”, public 14
December 2007 (Popovic Decision”),para. 37; The Prosecutor v. Prlic et al., Case NoOIT-04-74-T,
“Decision on List of Exhibit§ public, 7 September 2007, p. 4; Deli¢ Decision, p. 3.

See, for example, Popovic Decision, para. 37.

20
21

23

24

25
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18.  In accordance with Rule 89 (C) of the Rules, the Chamber may admit any
relevant evidence which it deems to have probative value.” Furthermore, the
Chamber may, pursuant to Rule 89 (D) of the Rules, exclude any evidence whose
probative value is substantially outweighed by the need to ensure a fair trial. In
addition, the Chamber recalls that, if evidence must be reliable to be probative, it is
nevertheless sufficient to establish its prima facie reliability.27 Concerning the
relevance criterion, the requesting party must be able to demonstrate, with clarity and
specificity, where and how each document fits into its case.”®

19.  The Chamber also recalls that there is a fundamental distinction between the
admissibility of evidence and the weight given to it in the determination of the
Accused’s guilt.” At the present stage of the proceedings, the Chamber is not making
a definitive assessment of the relevance, reliability or probative value of the evidence
in question. Such an assessment will be made only at the end of the trial in light of all

the evidence tendered by the parties, both the Prosecution and the Defence.
IV. PRELIMINARY OBSERVATIONS

20. Regarding the English translation of the documents tendered for admission,
the Chamber holds that it has not been clearly established if all the documents
tendered by the Motion have been translated into English or BCS, as appropriate, by
the Tribunal’s official translation service (“CLSS”) or if the translations in the e-Court
system have been made by the Prosecution. Consequently, the Chamber considers that
every document admitted pursuant to this Decision is to be admitted only on condition

that it has been translated by CLSS.

21.  Regarding the supplementary information about the excerpts from the

Accused’s books, the Chamber notes that the Prosecution has submitted, for each

work, the cover page, the date of publication, as well as the publisher’s name.”’

% The Prosecutor v. Rasim Deli¢, Case No. IT-04-83-T, “Decision on Prosecution Motion to Admit
Documents in Evidence”, public, 9 May 2008 (“Second Delic¢ Decision”), para. 8.

2 Second Delic Decision, para. 8.

8 Second Deli¢ Decision, para. 8.

¥ Order Setting Out the Guidelines for the Presentation of Evidence and the Conduct of the Parties
During the Trial, public, 15 November 2007, Annex, para. 2.

30 Notice, para. 15 and Annex A.

6
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22.  Regarding the minutes of the sessions of the National Assembly of Serbia, the
Chamber observes that the Council has confirmed that, for the most part, they are

officially certified minutes of the National Assembly of Serbia.”!
V. DISCUSSION

23.  Regarding the request for admission to the 65 ter List of the 65 fer document
tendered as number 2517A, which is appended in the Annex to the Motion, the
Chamber notes that this is a report by the Humanitarian Law Centre entitled
“Population Exchange: Vojvodina Croats for Serbs from Croatia” which was fully
reprinted in the Accused’s 1994 book entitled “In The Whirlpool of Balkan Politics”.
The 65 fer document tendered as number 2517A contains elements that are not
contained in but which supplement exhibit 65 fer 2517 which has also been tendered
for admission.*” Consequently, the Chamber holds that the 65 fer document tendered
as number 2517A is relevant and sufficiently important to authorize its inclusion in
the 65 ter List. Moreover, since the 65 fer document tendered as number 2517A has
been copied from a book published by the Accused, the Chamber holds that its

inclusion in the 65 fer List will not prejudice the Accused.

24.  Regarding the request to admit into evidence the 180 documents, after it
analysed and implemented the criteria mentioned above, the Chamber holds that the
documents with the following 65 fer numbers may not be admitted into evidence as

they have not been certified as true copies of the original: 795, 1098.

25. The Chamber holds that the document marked 65 fer 6004 cannot be
admitted into evidence for the same reasons as those invoked in the Decision filed on

17 December 2010 which ruled on the request for admission of this document.

26. By majority, Judge Lattanzi partly dissenting, the Chamber holds that
documents with the following 65 ter numbers may be admitted into evidence on
condition that supplementary evidence be supplied to establish their respective

dates and/or sources: 1372, 6018, 6066, 193, 202, 203, 320, 557, 653, 954, 956, 957,

3! The Chamber notes that the Council has not provided such certification for documents 65 fer 795 and
1098.

32 Thus, for example, the document under tendered number 65 fer 2517A, English translation, p. 8
(supplementary paragraph entitled: “New inhabitants in Golubinci”).

7
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983, 997, 1008, 1024, 1033, 1132, 1736, 1766, 1778, 1819, 1930, 1940, 1998, 2076,
2157, 955, 953, 2158, 2517, 6021.

27.  The Chamber holds that the documents with the following 65 ter numbers may
be admitted into evidence on condition that their official English translation be

uploaded in the e-Court system: 1954, 2062, 2553.

28. By majority, Judge Lattanzi partly dissenting, the Chamber holds that the
documents with the following 65 fer numbers may be partly admitted into evidence:
484, 1957, 210, 923.

29. By majority, Judge Lattanzi partly dissenting, the Chamber holds that the
documents with the following 65 fer numbers may be partly admitted into evidence
on condition that supplementary evidence be supplied to establish their

respective dates and/or sources: 194, 1305, 88.

30. By majority, Judge Lattanzi partly dissenting, the Chamber also holds that the
documents with the following 65 ter numbers may be admitted into evidence since,
even though they fall outside the Indictment period and although they contain
partially or fully reproduced statements made by the Accused, they deal with a
fundamental issue in the Indictment, that of the Accused’s ideology, the concept of
the “Greater Serbia”, the discrimination of non-Serbs, the formation and organisation
of the Serbian Chetnik Movement (“SCP”) and of the Serbian Radical Party (“SRS”),
the joint criminal enterprise alleged in the Indictment: 216, 1915, 1918, 1919, 1921,
1932, 1933, 1935, 1942, 1944, 1953, 1960, 1963, 1964, 1975, 2005, 2039, 2050,
2057, 168, 93, 95, 170, 171, 206, 213, 214, 224, 242, 281, 354, 458, 514, 547, 642,
792, 832, 1083, 1084, 1358, 1910, 1996, 2021, 2024, 2025, 2099, 30, 2102, 2103,
2591, 2592, 2593, 2596, 2598, 2599, 2648, 4278, 4289.

31.  Finally, the Chamber holds that the documents with the following 65 ter
numbers meet the reliability, probative value and relevance criteria and accepts
their admission into evidence: 57, 70, 80, 86, 100, 116, 118, 119, 127, 186, 200,
205, 267, 371, 508, 517, 633, 732, 748, 920, 925, 931, 939, 987, 1007, 1095, 1101,
1144, 1170, 1220, 1370, 1424, 1559, 1562, 1639, 1640, 1676, 1725, 1733, 1762,
1763, 1770, 1777, 1796, 1806, 1812, 1813, 1831, 1838, 1840, 1847, 1848, 1850,

8
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1868, 1889, 1890, 1898, 1903, 1977, 1978, 1980, 1982, 515, 518, 588, 647, 833, 964,
466, 1789, 1858, 1860, 1873, 1874, 1004, 1859, 2517A.

9
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VI. DISPOSITION

32.  FOR THE FOREGOING REASONS and pursuant to Rules 54, 65 ter, 73 (A)
and 89 (C) of the Rules,

GRANTS IN PART the Motion,

ORDERS the inclusion of the 65 ter document tendered as number 2517A to the 65

ter List,

ORDERS the admission into evidence of the documents listed in the attached Annex
on condition that they be fully translated by CLSS and on the specific conditions set

forth in the body of this Decision and reiterated in the Annex,

ORDERS the Registry to assign to each of the documents an exhibit number,
REJECTS the Motion in all other respects.

Judge Lattanzi dissenting on the admission into evidence of the following 65 fer
documents: 210, 213, 458, 653, 997, 1024, 1083, 1084, 1132, 1305, 1358, 1766,
1996, 1998, 2021, 2025, 2024 et 2158.

Done in English and in French, the French version being authoritative.

welh
o 7

Jean-Claude Antonetti

Presiding Judge
Done this twenty-third day of December 2010
At The Hague
The Netherlands
[Seal of the Tribunal]

10
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ANNEX TO THE DECISION ON THE SECOND
BAR TABLE MOTION
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