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1. The Appeals - Chamber of the Internatibnal Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal” respectively) is seised of
the “Prosecution Appeal of the Trial Chamber’s Decision on Ramush Haradinaj’s Motion for
Provisional Release”, filed by the Office of the Prosecutor (“Prosecution™) on 9 December 2010
(“Appeal”), against the “Decision on Ramush Haradinaj’s Motion for Provisional Release” issued
by Trial Chamber II (“Trial Chamber”) on 8 December 2010, Which granted Ramush Haradinaj

(“Haradinaj’;) provisional release.’ Haradinaj filed his response on 13 December _2010.2
I. BACKGROUND

2. - On 19 July 2010, the Appeals Chamber, Judge Robinson dissenting, reversed the Trial

Chamber’s acquittal of Haradinaj, Idriz Balaj (“Balaj”), and Lahi Brahimaj (“Brahimaj”) on certain
| counts of the Indictment and ordered a retrial on thr:ts.e‘counts.3 The Appeals Chamber ordered the
detention on remand of Haradinaj, Balaj, and Brahimaj and enjoin_ed the Commanding Officer of

the United Nations Detention Umt in The Hagué to detain them until further order.*

3. On 10 September 2010, the Trial Chamber denied a motion by Haradinaj for provisional
release.” On 8 December 2010, in its Impugned Decision, the Trial Chamber granted Haradinaj’s
provisional release. It was satisfied that Haradinaj would appear for trial® and that, if released,
Haradinaj would not pose a danger to any victim, witness, or other person.” The Trlal Chamber also
found, after weighjng the relevant factors, that it should not. exercise its discretion to deny the
requested proviéional rel_ease;.8 The Trial Chamber also granted the Prosecution’s request for a stay

of the execution of the Impugned Decision pending appeal.9

' Prosecutor v. Ramush Haradinaj et al., Case No. IT-04- 84bzs—PT Decision on Ramush Ha.radmaJ s Motion for
Prov151onal Release, 8 December 2010 (“Impugncd Decision™).

% Response on Behalf of Ramush Haradinaj to Prosecution Appeal of the Trial Chamber’s Decision on Ramush
Haradinaj’s Motion for Provisional Release, 13 December 2010 (“Response”). In light of the urgency of the matter and
considering that the Prosecution will not be prejudiced by the outcome of this decision, the Appeals Chamber finds it in
_ the interests of justice to render this decision prior to the expiration of the deadline for filing a reply to the Response.

* Prosecutor v. Ramush Haradinaj et al., Case No. 1T-04-84-A, Judgement, 19 July 2010 (“Haradinaj et al. Appeal
Judgement™), para. 377.

* Ibid. :
% Prosecutor v. Ramush Haradinaj et al., Case No. IT-04-84bis-PT, Decision on Ramush Haradinaj’s Motion for
: Prowsmnal Release, 10 September 2010 (“10 September 2010 Dcmsmn”) p. 9.
Impugned Decision, para. 18. .
Ibzd , para. 19.
. % Ibid., para. 26,
® Ibid., p. 10.
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II. STANDARD OF REVIEW

4. The Appeals Chamber recalls that an interlecutory appeal is not a de novo review of a Trial
Chamber’s decision.”® The Appeals Chamber has previously held that a decision on provisicnal
release by the Trial Chamber under Rule 65 of the.Rules of Procedure and Evidence of the Tribunal
(“Rules™) is a discretionary one.!' Accordingly, the relevant inquiry is not whether the Appeals
Chamber agrees with that discretionary decision, but rather whether the Trial Chamber has correctly

exercised its discretion in reaching the decision.'?

5. In order to successfully challenge a discretionary decision on provisional release, a party
must demonstrate that the Trial Chamber has commjtted' a discernible error.13 The Appeals
Chamber will only overturn a Trial Chamber’s decision on provisional release where it is found to -
be (a) based on an incorrect interpretation of governing law; (b) based on a patently incorrect
conclusion of fact; or (c) so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s .
_ discretion.'* The Appeals Chamber will also consider whether the Trial Chamber has given weight
to extraneous or irrelevant considerations or has failed to give weight or sufficient weight to

relevant considerations in reaching its decision.’”

III. APPLICABLE LAW

6. Pursuant to Rule 65(A) of the Rules, once detained, an accused may not be prov151onally
released except upon an order of a Chamber, Under Rule 65(B) of the Rules a Chamber may grant

provisional release only if it is satisfied that, if released, the accused will appear for trial and will

- 10 See, e.g., Prosecutor v. Prli¢ et al., Case No. IT-04-74-AR65.11, Dec1s1011 on Praljak’s Appeal of the Trial
Chamber’s 2 December 2008 Decision on Provisional Release, 17 December 2008, para. 4 (“Praljak Decision”) (citing
Prosecutor v. Haradinaj et al., Case No. IT-04-84-AR65.2, Decision on Lahi Brahimaj’s Interlocutory Appeal Against
the Trial Chamber’s Decision Denying his Provisional Release, 9 March 2006 (“Brahimaj Decision”), para. 5;
Prosecutor v, Stanific¢, Case No. IT-04-79-AR65.1, Decision on Prosecution’s Interlocutory Appeal of Mido Stani§ic’s
Provisional Release, 17 October 2005 {“Stanific Decision™), para. 6; Prosecutor v. BoSkoski and Tarlulovski, Case No.
IT-04-82-AR65.2, Decision on Ljube BoSkoski’s Interlocutory Appeal on Provisional Release, 28 September 2005,
ara. 9).

i Prosecutor v. Prlic et al., Case No. IT-04-74-T, Decision on the Accused Praljak’s Moeoticn for Provisional Release,
25 July 2008 (public with conﬁdenhal annex), para. 6. The decision was filed originally in French on 17 July 2008.

? See, e.g., Praljak Decision, para. 4; Prosecutor v. Milutinovic et al., Case No. IT-05-87-AR65.2, Decision on
Interlocutory Appeal of Denial of Provisional Release During the Wmter Recess, 14 December 2006, para. 3;
Prosecutor v. Popovid et al., Case No. IT-05-88-AR65.2, Decision on Defence’s Interlocutory Appeal of Trial
Chamber’s Decision Denying L_]llbOIn]I Borovéanin Provisional Release, 30 June 2006, para. 5.

" Praljak Decision, para. 5 (internal citation omitted).

¥ Ivid.

'3 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.7, Decision on Vujadin Popovi¢’s Interlocutory Appeal
Against the Decision on Popovié’s Motion for Provisional Release, 1 July 2008, para. 6.
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not pose a danger to any victim, witness, or other person, and after having given the host country

and the State to which the accused seeks to be released the opportunity to be heard.'

7. In deciding whether the requirements of_ Rule 65(B) of the Rules have been met, a Trial
Chamber must consider all relevant factors that a reasonable Trial Chamber would have been.
eXi)ected to take into account before coming to a decision.” It must then provide a reasoned opinion
indicating its view on those relevant factors.!® What these relevant factors are, as well as the weight
to be accorded to them, depends. upon the particular circumstan'ces of each case.'® This is because
decisions on motions for provisional release are fact-intensive and cases are considered on an
individual basis in light of the particular circumstances of the individual accused.”® The Trial
Chamber is required to assess these circumstances not only as they exist at the time when it reaches
its decision on provisional release but also, as much as can be foresgen, at the time thé accused is
expected to return to the Tribunal.*! If the Trial Chamber is satisfied that the requirements of Rule
65(B) have been met, it has the discretion as to'whether or not to grant provisional release to an

accused.
IV. SUBMISSIONS

8. The Prosecution contends that thé Impugned Decision is so'unreas'onable as to constitute an
abuse of the Trial Chamber’scliscre’ti_on.22 It avers that the Trial Chamber erred in finding that
Haradinaj’s release would not pose any threat to WitnE;SSCS.23 The Proseéution notes .that, in its
10 September 2010 Decision denying Haradinaj’s provisional release, the Trial Chamber observed
that witness intimidation remained ﬁrevalent in Kosovo and had the potential to affect witnesses
beyond Kosovo.* The Pr_osecution‘ also cites the Trial Chamber’s acknowledgement in ‘the
Impugned Decision that the problem of witness intimidation had not improved since it had denied
Haradinaj’s provisional release in September 2010.% Based upon the foregoing, the Prosecution
claims that the Trial Chamber erred in finding that the timing and duration of the release meant that
the risk to the integrity of the proceedings would not be substantial.”® As a result, the Prosecution

contends that the Trial Chamber abused its discretion in granting Haradinaj provisional release and

' Praljak Decision, para. &; Brahimaj Decision, para. 6.
Y7 Praljak Decision, para. 7; Brahimaj Decision, para. 10.
'8 praljak Decision, para. 7; see also Brahimaj Decision, para. 10.
' Praljak Decision, para. 7; Stanisi¢ Decision, para. 8.
2 prosecutor v. Boskoski and Taréulovski, Case No. IT-04-82-AR65.1, Decision on Johan Tarculovsk:[’s Intcrlocutory
' Appeal on Provisional Release, 4 October 2003, para. 7.
2 Praljak Decisien, para. 7; Stanific Decision, para. 8.
Appcal paras 1, 9.
3 Ibid., paras 2-3, 5-6.
2 Ibid., para. 5, referring to 10 September 2010 Decision, paras 35, 39
* Ibid., para. 5, referring to Impugned Decision, para. 21.

L
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requests the Appeals Chamber to reverse the Impugned Decision and deny Haradinaj’s application

o 27
for provisional release.

9. In response, Haradinaj argues that the Triél Chamber considered all the relevant factors in
exercising its discretion to grant him provisional release.?® Specifically, Haradinaj contends that the
Triai Chamber considered each relevant factor, including the duration of the release, the timing of
the release, the length of time he had been in detention, his personal circumstances, the current state
of the pre-trial proceedings, and when the trial was likely to cbmlﬁence.zg Finally, Haradinaj
submits that the Prosecution has not demonstrated any discernible error that would justify the

intervention of the Appeals Chamber and that the Appeal should be dismissed.*®
V. DISCUSSION

10.  In the Impugned Decision, the Trial Chamber considered that the two criteria under Rule
65(B) of the Rules had been met.’! The Trial Chamber then proceeded to consider a number of
factors in determining whether to exercise its discretion not to grant provisional release.’
Specifically, it observed that there “is no reason to believe that the position with respect to witness
mtimidation [had] improved since the [iO] September 2010 Decision”.?3 It furthér acknowledgéd
that witness intimidation remained prevalent in Kosovo and that there was evidence that witnesses
have felt intimidated since the retrial was ordered.** Moreover, the Trial Chamber considered that
the provisional release of Haradinaj would add to the threatening atmosphere . for witnesses and
- might encourage his supporters to engage in acts of intimidation.*® In spite of these findings, the

Trial Chamber concluded that “the potential effect of the requested provisional release of '

[Haradinaj] on the integrity of the proceedings would not be substantial”.*®

.11.  The Appeals Chamber considers that this conclusion amounts to an abuse of the Trial
~ Chamber’s discretion. Having noted significant factors which strongly militate against the grant of
provisiorial release, the Appeals Chamber considers that it was incumbent upon the Trial Chamber

to exercise its’ discretion accordingly. The Appeals Chamber notes that the Trial Chamber

* Ibid., para. 6, The Prosecution also argues that the Trial Chamber erred by failing to give sufficient weight to the
heightened political context-—a national election—into which Haradinaj was due to be released. /bid, para. 7.
z Ibm‘ para. 9.
Rcsponse para. 4. :
¥ Ibid., paras 8-9, 12-15. Haradinaj also contends that the submissions made by the Prosecution regarding the
12 December 2010 election in Kosovo are “misplaced”. Ibid., para. 16. .
% Response, para. 17.
*! Impugned Decision, paras 18-19.
ZIbzd paras 20-25.
3 Ibid., para. 21.
* Ibid.
* Ibid.
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considered, in support of the grant of provisional release, the relatively short duration of the
requested provisiOnal release, the uncertainty with respect to the date of the commencement of the
trial and the length of time that Haradinaj has been in detention on remand.’’ However, in the
circumstances of this particular case, the Appeals Chamber considers that these factors are
insufficient to obviate the Trial Chamber’s acknowledged ‘concerns fegarding the poteritial for
witness intimidation or the inherent risk to the integrity of prbceedings. Accordingly, the Appeals
Chamber is of the view that the Trial Chamber’s decision to grant Haradingj provisional release was

50 unreaso_nable as to constitute an abuse of its discretion.
VI. DISPOSITION

12. ~ For the foregoing reasons, the Appeals Chamber hereby GRANTS the Appeal and
_QUASI-IES the Impugned Decision. ' ‘ '

Done in English and French, the English text being authoritative.

Judge Patrick Robinson
Presiding
Dated this sixteenth day of .D.ecember 2010
At The Hague
The Netherlands "
[Seal of the Tribunal]
% Ibid., para. 22.
" Ibid., paras 22, 25.
5 : .
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