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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seized of the “Prosecution Motion concerning
the Admission of Evidence of Witness KDZ216 pursuant to Rulei®2filed on 26 August 2010

(“Motion”), and hereby issues its decision thereon.
I. Background and Submissions

1. On 29 May 2009, the Office of the Prosecutor (“Prosecution”) filed the “Prosecution’s First
Motion for Admission of Statements and Transcripts of Evidence in Li&ivafVoce Testimony
Pursuant to Rule 9Bis (Witnesses for Eleven Municipalities)” (“First Rule & Motion”), in

which it requested, pursuant to Rule 82 of the Tribunal’s Rules of Procedure and Evidence
(“Rules”), the admission into evidence in this caseintér alia the transcripts of KDZ216's

testimony inProsecutor v. Kunarac et al., as well as a number of associated exhibits.

2. On 10 November 2009, the Chamber issued the “Decision on Prosecution’s First Motion for
Admission of Statements and Transcripts of Evidence in Li&dvaf Voce Testimony Pursuant to

Rule 92bis (Witnesses for Eleven Municipalities)” (“Decision on First Ruleb®2Motion”), in

which it granted the First Rule %#s Motion in part, admitting into evidenceater alia, the written
statement of KDZ216, as well as the transcript corresponding to the first day of the witness’s

testimony in the&kunarac case, as tendered by the Prosecution in the First Riis 8tion?

3. In the Motion, the Prosecution informs the Chamber that in the First Rbis B@tion it
“intended to seek the admission of both the first and the second day of testimony of witness
KDZ216” in the Kunarac case, but that the specifics concerning the parts of the transcript to be
tendered were incorrectly identified in confidential AppendiX Athe Prosecution further states

that the transcript of the second day of KDZ216's testimony irktimerac case (T. 3341-3460,

17 May 2000) has already been provided in its entirety to the Chamber in confidential Appendix A

to the “Prosecution Motion and Submission concerning Further Decision on Prosecution’s First

! First Rule 92is Motion, paras. 1, 4-5, Appendix A.

2 Decision on First Rule 9®is Motion, paras. 35, 47. The Chamber also noted that the portion of KDZ216'’s
testimony in theKunarac case containing the witness’s cross-examination had not been tendered by the Prosecution,
see Decision on First Rule 9%s Motion, para. 32.

% Motion, para. 2.
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Rule 92 bis Motion (Witnesses for Eleven Municipalities)”, filed on 12 February Z0aéd

requests the Chamber to admit it into evidehce.

4. On 30 August 2010, the Accused filed the “Response to Motion to Admit Witness KDZ216

Evidence”, stating that he does not object to the Motion.
[I. Applicable Law

5. The law applicable to motions made pursuant to Rulii®Bas already been outlined by

the Chamber in its “Decision on the Prosecution’s Third Motion for Admission of Statements and
Transcripts of Evidence in Lieu &fiva Voce Testimony Pursuant to Rule @is (Witnesses for
Sarajevo Municipality)”, issued on 15 October 2009 (“Decision on Third Rullei®®otion”).

The Chamber will therefore not discuss the applicable law again here, but refers to the relevant

paragraphs of the Decision on Third Ruleb@Motion®

[1l. Discussion

6. In the First Rule 9Bis Decision, the Chamber analysed in detail the portion of the written
evidence tendered by the Prosecution in relation to witness KDZ216, as well as the associated
exhibits related to that proposed evidence, on the basis of the standards and criteria outlined in the
Decision on Third Rule 9Bis Motion. The Chamber was satisfied that the proposed evidence is
relevant to a number of charges against the Accused, is crime base evidence, and does not pertain
to the acts and conduct of the Accused, or any acts which go to the Accused’s participation in a
joint criminal enterprise as charged in the Indictment, or shared with the person or persons who
actually committed the crimes charged in the Indictment the requisite intent for those crimes. The
Chamber also considered that the evidence does not bear directly upon the Accused’s responsibility
as alleged in the Indictment or represents a “critical” or “pivotal” element of the Prosecution’s case,
and that the identification by KDZ216 of individuals who held positions in the Bosnian Serb
political and/or military structures did not, by itself, render her evidence inadmissible under Rule
92 bis.

The Chamber notes that it previously dealt with KDZ216's second day of testimonyKnrtleac case, which is

the subject of this Decision, when determining the admission of the associated exhibit with Rerlen@sber

40568 in its “Decision on Prosecution Motion and Submission concerning further Decision on Prosecution’s First
Rule 92bis Motion (Witnesses of Eleven Municipalities)” of 18 March 2010 (“Further Decision on First Ribis 92
Motion”).

Motion, paras. 3—4.

Decision on Third Rule 98is Motion, paras. 4-11.

Decision on First Rule 98is Motion, paras. 21, 23, 25-31, 35.

Case No. IT-95-5/18-T 3 8 September 2010

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WY SWia1/Wod's1N0IPJOM 33S "SUOIHPUOI PUe SWLID) 03 193[QNS S| 3SM “WOI'SJNOIP|IOM WO PIPEOjUMO(

070z Jaqualdas g v 1-8T/G-G6-11 'ON 8se)d

"20Gd HQIyxa mou si ydalym ‘g950Y Jequinu
GosmINY YIM NgIyxa pareldosse ayl 0] Buuisial ‘TT ‘g 'sered ‘UONOW SEB 8|NY 1Sil4 UO UOISIDBQ Jayln4 5

"GE ‘TE-GZ ‘€ ‘TZ "SeJed ‘UONON SE6 8Ny 1SJI UO UOISIDag 885

[reunquL ays jo [eag]

spuelayiaN ayl
anbeH ayl v
0T0Z Jaquialdas jo Aep yybis siyy pareq

Buipisald
‘uomy Uo9-O abpne

s

“aAireloyINe Bulag 1xa1 ysibug ay) ‘youali4 pue ysijbu3g ul suoq

‘9Sed Je.jeuniy|

ay) ul Auownsal s,9TzzZay Jo 1duosuen |Iny syl yum pasejdal aq 69d Jo wauod ayl (q

pue {[eas Japun 32U3PIAS 0JUI PaNIWpPe

8( ased Jelewsty ul Auownsal Jo Aep puodas S,9TZzdX Jo 1duosuen ay (e

JeyiSy3Iadcpue uono 8yl SINvHHgalay ‘sajiny
agBIPWI G Sa|ny 01 1uensind ‘laquey) [eu] a8yl ‘suoseal palels aAoge ayl Jo- '8

uonisodsiq “Al

< Uonoygsi@Iny 1sii4 Uo uoisiaq Jayun4 sy ul Jaqureyd ays

Agq paniwpe uaaq Apealje sey Auownsal ayl Jo uoniod rey) Buunp passnasip UQIYXa pPareidosse ue
Teyl Ing ‘Auowinsal Jo Aep puodas s,9TzZaM 01 paleIdosse siqIyxa Aue Japua) 10U S80p UoiNIasold
3y} Jeyl sajou Jayuny Jaqueyd syl ‘[ess Japun papiwpe ag |[eys ased dJeleundpyl ul Auownsal
jJo Aep puodas Jay jo 1duosuel) syl ‘8sed SIYl ul sainsesaw aAndsj0.id Jo Jaquinu e skolus 9TzzaM
Tey) USAID "uoneuIWEXa-SS0.4o Joy Jeadde 01 9TZZaM 10} pasau ay) INoYyum ‘sge ajny o1 uensind
(0002 AeN LT ‘09¥E—T¥EE "L) ©sed dereungiyr ul Auownss) Joud jo 1duosuel) s,9TZZaM

Jo uonlod jueAsjal Ay Jwpe M Jaqueyd ey ‘Apusnbasuoguiglayl sydeibered jueasjal ay)

01 sJajal pue ‘siqedndde Si uoISIDB ZE®PINY 1S114 3yl Ul Pamoj|o} Yeyl 01 SisAjeue [eanuapl ue

Tey) SIapIsuod Jaqueyd ay) ‘Uono a8yl Ul UOISSIWPE. 10} SISPUS) MOU UONNJ8S0Id 8yl YdIym ‘ased

Jeaepiny Auownsal s,9Tz2ZaM Jo Aep puodas ayj Jo 1duosuel) ayl pasAreue BuineH ‘]

1.E0V





