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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons

Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (“Tribunal”) is seised of the “Prosecution Bar
Table Motion for the Admission of Bosnian Serb Assembly Records”, filed on 12 July 2010

(“Motion”), and hereby issues its decision thereon.

. Background and Submissions

1. In court on 8 July 2010, the Trial Chamber referred to a table that had been provided to it
and the Accused by the Office of the Prosecutor (“Prosecution”), listing the transcripts,
shorthand records, and minutes of Bosnian Serb Assembly records (“Assembly Session
Records”), which it said were referenced in the reports prepared by expert witness Robert Donia,
many of which had not yet been admitted into evidénc&e Chamber indicated that it
understood that, in the interests of efficiency, the Prosecution wished to have the Assembly
Session Records admitted into evidence in their entirety now, that the Accused also wished to
have them admitted, and that it was probable that in the course of the proceedings in this trial
various portions of these records will be put to different witnéssgse Chamber further stated

that rather than limiting the Assembly Session Records that may be tendered for admission to
those connected to Dr. Donia’s evidence, it would be in the interests of justice to deal with all
the Assembly Session Records that the parties wish to have admitted into eVid&@hee.
Chamber, therefore, requested the Prosecution to file a written motion, noting that it would
essentially be a bar table motion and should be treated as such by the Prosecution, listing all the
Assembly Session Records not yet in evidence and which it wishes to tender into evidence. The
Accused would then have an opportunity to state whether he objects to the admission of any of

the record$.

2. The Prosecution filed the Motion following this direction by the Chamber. In the
Motion, it submits that the Chamber has previously admitted into evidence several Assembly
Session Records in their entirety, noting that it found them relevant and of probative Talee.
Prosecution also notes that the Chamber has admitted into evidence four extracts of Assembly
Session Records, and submits that to remove these extracts from the case record would render
the transcript of proceedings difficult to follow. Therefore, it recommends leaving those

extracts in evidence but also admitting the entirety of the four Assembly Session Records from

Hearing, T. 4975 (8 July 2010).
Hearing, T. 4975 (8 July 2010).
Hearing, T. 4975 (8 July 2010).
Hearing, T. 4975 (8 July 2010).
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which the extracts were takénAppendix A to the Motion lists all of the Assembly Session
Records that the Prosecution wishes to have admitted into evidence, that is, both those it is

tendering by way of the Motion, and those which have already been admitted.

3. On 16 July 2010, the Accused filed the “Joinder in Prosecution Bar Table Motion —
Assembly Sessions” (“Response”), in which he joins in the Motion and requests the admission

into evidence of the documents listed in Appendix A to the Motion.

1. Applicable Law

4. In the Chamber’s “Decision on the Prosecution’s First Bar Table Motion” issued on 13
April 2010 (“First Bar Table Decision”), the Chamber recognised that the admission of evidence
from the bar table is a practice established in the case-law of the Tribvealording to that
case-law, evidence may be admitted from the bar table if the requirements of Rule 89(C) are
met; that is, a Chamber may admit any relevant evidence which it deems to have probative
value. As a general rule, the item proposed for admission must have sufficient reliability and
relevance to the issues in the case to have probativevalmee the requirements of the Rule

are satisfied, the Chamber maintains discretionary power over the admission of the évidence,

including by way of Rule 89(D).

5. It is a further requirement for the admission of evidence from the bar table that “the
offering party must demonstrate, with clarity, and specificity, where and how each document fits
into its case® This was also specified in the Chamber’s “Order on Procedure for Conduct of

Trial” filed on 8 October 2009 (“Order”), which states in relation to bar table motions that:

the requesting party shall: (i) provide a short desion of the document of which it
seeks admission; (ii) clearly specify the relevance and probative value of each document;
(iii) explain how it fits into the party’s case, and (iv) provide the indicators of the
document’s authenticity.

Motion, para. 4.

Motion, para. 6.

First Bar Table Decision, para. 5, citations omitted.

Prosecutor v.bordevié, Case No. IT-05-87/1-T, Decision on Prosecution’s Motion to RerCthe Case and

Exceed the Word Limit and Second Motion to Admit Exhibits from the Bar Table, 7 December 200@e{/ic

Decision”), para. 4;Prosecutor v. Milutinowv et al. Case No. IT-05-87-T, Decision on Prosecution Motion to

Admit Documentary Evidence, 10 October 200Bli{utinovi¢ Decision”), para. 10, citingrosecutor v. Gal,

CaseNo. IT-98-29-AR.73.2, Decision on Interlocutory Appeal Concerning Rudés@2), 7 June 2002, para. 35.

See Milutinowt Decision, para. 11Prosecutor v. Prit et al, Case No. IT-04-74-T, Decision on Admission of

Evidence, 13 July 2006, p. Prosecutor v. Halilovi, Case No. IT-01-48-AR73.2, Decision on Interlocutory

Appeal Concerning Admission of Record of Interview of the Accused from the Bar Table, 19 August 2005, para.

14.

10 porgevié Decision, para. 4Prosecutor v. Peri§i, Case No. IT-04-81, Confidential Decision on Prosecution’'s
First Bar Table Motion, 5 October 2009, para. Biutinovi¢ Decision, para. 18.

1 Order, Appendix A, Part VII, para. R.
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The Order also clearly states: “The use by the parties of bar table motions shall be kept to a

minimum.”™?

[1l. Discussion

6. The Chamber recalls that in the First Bar Table Decision it stated:

While evidence does not need to be introduced thiraugitness in every circumstance,

and there may be instances where it is appropriately admitted from the bar table, it is the
Chamber’s view that the most appropriate method for the admission of a document or
other item of evidence is through a witness who can speak to it and answer questions in
relation to it. The bar table should not generally be the first port of call for the admission
of evidence. ltis, rather, a supplementary method of introducing evidence, which should
be used sparingly to assist the requesting party to fill specific gaps in its case at a later
stage in the proceedings.

7. This remains the view of the Chamber, and this continues to be the general practice in
this case. However, in requesting the Prosecution to file a written motion by which it would
tender all the Assembly Session Records that it wished to have in evidence, the Chamber
acknowledged that the most efficient method by which this type of contemporaneous,
documentary evidence could be considered for admission was by way of the bar table. This was
particularly in the context of the Accused’s consistent expressions of agreement that the
Assembly Session Records should be admitted in their entirety, also demonstrated in the
Response, as well as the fact that it is expected that various portions of these documents will be
used multiple times throughout this trial and with different witnesses. Moreover, the early
admission of the Assembly Session Records will ensure greater clarity and time-saving for both
the parties and the Chamber. For these reasons, the Chamber considers that the admission of the
Assembly Session Records is an appropriate use of the bar table as a supplementary, exceptional

method for introducing evidence.

8. Notwithstanding the Prosecution was directed to file the Motion, and the Accused’s
joinder in it, the Chamber must still make its own assessment of the admissibility of all of the
Assembly Session Records being tendered, in accordance with Rule 89(C). It has, therefore,
reviewed the documents listed in Appendix A to the Motion that have not previously been
admitted to satisfy itself as to their relevance and probative value. The Chamber notes in this
regard that both the Prosecution and the Accused have requested the admission of the Assembly
Session Records in their entirety, and the Chamber has reviewed them as such. It will not,

therefore, identify specific portions of each record as admissible or inadmissible. Rather, should

12 Order, Appendix A, Part VI, para. R.
13 First Bar Table Decision, para. 9.
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the Chamber determine that parts of a record are admissible, that record will be admitted as a

whole.

9. On the basis of this review, the Chamber notes, first, that neither the Assembly Session
Record assigned Rule &&r 13826 nor the English translations of the records with Rulei65
numbers 06319, 18024, 18025, and 18200 have been uploaded in ecourt. It has not, therefore,
been able to review these records and determine their admissibility. Once the Prosecution has

uploaded them into ecourt, it may make a further request for their admission.

10. The Chamber is satisfied that the Assembly Session Records listed in Appendix A to the
Motion that date from 24 October 1991 to 21 February 1996 (Ruker@tumbers 00001 to
00099), and which are uploaded in ecourt and have not already been admitted, are relevant and
have probative value. It will, therefore, admit them pursuant to Rule 89(C) of the'Ruilas.
Chamber notes that most of these Assembly Session Records fall within the indictment period of
the Third Amended Indictment (“Indictment”), and that they record the discussions in the
Bosnian Serb Assembly, including the responses and reactions of its members to events taking
place in Bosnia and Herzegovina (“BiH") at the time, such as the establishment of Republika
Srpska (“RS”), the outbreak of conflict, actions by the Bosnian Muslims and Croats,
international negotiations and proposals, and the presence of international forces in BiH. With
regard to the Assembly Session Records that fall outside the Indictment period, the Chamber
considers that the transcripts and minutes of the Bosnian Serb Assembly sessions that took place
on 17 December 1995 and 21 February 1996 (Rutergtumbers 00096 to 00099) are relevant

and have probative value as they record the discussion of the recently-concluded Dayton
Agreement, including its implementation and possible consequences for RS, the Tribunal and
the positions taken by the RS leadership, including the Accused, on co-operation with the
Tribunal, and reflections of Assembly members and the leadership on the conflict and the events

that took place therein.

11. However, the Chamber is not convinced of that the Assembly Session Records dating
from 2 April 1996 to 12 September 1996 (RuletéSnumbers 000100 to 00109) are admissible.
These Assembly sessions were held well after the period of the Indictment, and, while some of
the discussions concern issues related to the implementation of the Dayton Agreement, and other
issues and circumstances stemming from the conflict, they primarily address the ongoing
matters of governance of the RS. As such, it is not clear to the Chamber how these records are

relevant to either the crimes alleged in the Indictment or the Accused’s alleged responsibility for

4 The Chamber notes in this regard that the Assembly Session Records with Ruleusbers 05587 and 04214
have been admitted since the filing of the Motion as Defence exhibits D422 and D456, respectively.
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