ANNEX 2: PROCEDURAL HISTORY

1. This case involves seven Accused, 315 witnesses in total, 5,383 exhibits in total amounting

to 87,392 page numbers, and 34,915 transcript page numbers.

A. Pre-Trial Proceedings

1. Indictment and Joinder or Severance of Cases

2. The Accused in Popovic et al. were previously indicted in six separate cases, namely,
Prosecutor v. Vujadin Popovic’,l Prosecutor v. Ljubisa Beara,? Prosecutor v. Drago Nikoli¢,?
Prosecutor v. Ljubomir Borovéanin,” Prosecutor v. Zdravko Tolimir, Radivoje Miletic and Milan
Gvero® and Prosecutor v. Vinko Pandurevi¢ and Milorad Trbi¢.® On 10 June 2005, the Prosecution

filed a joinder motion, seeking to join these cases into a single consolidated indictment.” On

Prosecutor v. Popovic, Case No. IT-02-57-1, Indictment, 26 Mar 2002. The Indictment was
confirmed by Judge Schomburg and placed under seal. See Prosecutor v. Popovic, Case No. IT-
02-57-1, Order on Review of Indictment Pursuant to Article 19 of the Statute and Order for
Non-Disclosure, 26 Mar 2002.

2 Prosecutor v. Beara, Case No. IT-02-58-1, Indictment, 26 Mar 2002. The Indictment was

confirmed by Judge Schomburg. See Prosecutor v. Beara, Case No. IT-02-58-I, Order on

Review of Indictment Pursuant to Article 19 of the Statute, 26 Mar 2002.

Prosecutor v. Nikoli¢, Case No. IT-02-63-1, Indictment, 6 Sept 2002. The Indictment was

confirmed by Judge Schomburg and placed under seal. See Prosecutor v. Nikolic, Case No. IT-

02-63-1, Order Confirming Indictment Pursuant to Article 19, Order Concerning Non-

disclosure, and Order Issuing Arrest Warrant, 6 Sept 2002.

Prosecutor v. Borovcanin, Case No. IT-02-64-1, Indictment, 6 Sept 2002. The Indictment was

confirmed by Judge Schomburg. See Prosecutor v. Borovcanin, Case No. IT-02-64-1, Order

Confirming Indictment Pursuant to Article 19, Order Concerning Non-disclosure, and Order

Issuing Arrest Warrant, 6 Sept 2002; Prosecutor v. Borovcanin, Case No. IT-02-64-1, Order to

Lift the Seal of Confidentiality of the Indictment, Arrest Warrant and Non-disclosure Warrant,

27 Sept 2002.

®  Prosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-1, Indictment, 8 Feb 2005. The
Indictment was confirmed by Judge Liu and placed under seal. See Decision on Review of
Indictment and Order for Non-Disclosure, 10 Feb 2005.

Prosecution v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-1, Indictment, 10 Feb 2005. The
Indictment was confirmed by Judge Liu. See Decision on Review of Indictment and Order for
Non-Disclosure, 24 Mar 2005; Prosecution v. Pandurevi¢ and Trbic¢, Case No. IT-05-86-1,
Indictment, 10 Feb 2005. The Indictment was confirmed by Judge Liu. See Decision on Review
of Indictment and Order for Non-Disclosure, 30 Mar 2005. The Prosecution was also ordered to
withdraw the initial indictment against Pandurevié, confirmed on 2 Nov 1998 by Judge Mumba
in the case Prosecutor v. Krstic, Pandurevic and Blagojevic, as amended on 27 Oct 1999.

" Prosecution v. Popovic, Case No. IT-02-57-PT, Prosecution v. Beara, Case No. 1T-02-58-PT,

Prosecution v. Nikoli¢, Case No. IT-02-63-PT Prosecution v. Borovcanin, Case No. 1T-02-64-

PT, Prosecution v. Tolimir, Mileti¢ and Gvero, Case No. IT-04-80-PT, Prosection v.

Pandurevic and Trbi¢, Case No. IT-05-86-PT, Prosecution’s Motion for Joinder of Accused, 10

June 2005.
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21 September 2005, the Trial Chamber granted the joinder motion.® The Appeals Chamber
dismissed Pandurevi¢ and Mileti¢’s appeals against the decision.’ The case was assigned to Trial
Chamber II on 26 September 2005'" and Judge Agius was appointed Pre-Trial Judge on 5 October
2005."

3. On 28 June 2005, the Prosecution filed a motion to amend the indictments against the nine
Accused, proposing one consolidated amended indictment.'* Pursuant to a Trial Chamber order of
13 October 2005, the Prosecution filed the Consolidated Amended Indictment under a single case
number on 11 November 2005. On 7 December 2005, the Trial Chamber ordered the Accused to

file any preliminary motions against the form of the Consolidated Amended Indictment by no later

8 Prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. 1T-02-58-PT,
Prosecutor v. Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT,
Prosecutor v. Tolimir, Mileti¢ and Gvero, Case No. IT-04-80-PT and Prosecutor v. Pandurevi¢
and Trbi¢, Case No. IT-05-86-PT, Decision on Motion for Joinder, 21 Sept 2005. By order of
the President, the Joinder Motion had been assigned to Trial Chamber III. See Order Referring
the Joinder Motion, Prosecutor v. Popovic¢, Case No. IT-02-57-PT, Prosecutor v. Beara, Case
No. IT-02-58-PT, Prosecutor v. Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case
No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢ and Gvero, Case No. IT-04-80-PT and
Prosecutor v. Pandurevic and Trbic, Case No. IT-05-86-PT, 29 June 2005 and Corrigendum to
Order Referring the Joinder Motion, 4 July 2005.

Prosecutor v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-AR73.1, Decision on Vinko
Pandurevic¢’s Interlocutory Appeal Against the Trial Chamber’s Decision on Joinder of Accused, 24
Jan 2006; Prosecutor v. Tolimir, Mileti¢ and Gvero, Case No. IT-04-80-AR73.1, Decision on
Radivoje Mileti¢’s Interlocutory Appeal against the Trial Chamber’s Decision on Joinder of
Accused, 27 Jan 2006.

10 Order Assigning a Case to a Trial Chamber, 26 Sept 2005.

1 Order Designating a Pre-Trial Judge, 5 Oct 2005.

12 Prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. IT-02-58-PT,
Prosecutor v. Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT,
Prosecutor v. Tolimir, Miletic and Gvero, Case No. IT-04-80-PT, and Prosecutor v. Pandurevic
and Trbic¢, Case No. IT-05-86-PT, Prosecution’s Motion for Amendments to the Indictments +
Annex A, 28 June 2005. In the Motion the Prosecution requested, amongst others, that the charges
of genocide, conspiracy to commit genocide and extermination be added in the case of Tolimir and
Trbi¢; the charge of conspiracy to commit genocide be added against Popovi¢ and Nikoli¢; the
charge of complicity to commit genocide be deleted with regard to Popovi¢, Nikoli¢ and
Borovcanin; the charge of forcible transfer of the Bosnian Muslim population to include the
forcible transfer of the Bosnian Muslim population from the Zepa enclave and the deportation of the
Bosnian Muslim men from Zepa with regard to Beara, Popovi¢, Pandurevié, Trbi¢, Borovcanin
and Nikoli¢; and to clarify that the charge of forcible transfer not only applies to the women and
children, but also to the men who were forcibly bused out of Potocari and those who were captured
or surrendered from the column of people fleeing the Srebrenica area. The Prosecution filed a
corrigendum, See Corrigendum to Prosecution's Consolidated Amended Indictment, confidential,
15 July 2005.

13 Order on the Consolidated Amended Indictment, 31 Oct 2005.

9
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than 9 January 2006."* Popovi¢, Nikoli¢, Borov¢anin, Mileti¢, Gvero, Pandurevi¢ and Trbi¢ filed
motions challenging the form of the Consolidated Amended Indictment.™ In March 2006, the
Prosecution filed two additional motions seeking to amend the Consolidated Amended
Indictment.'® On 31 May 2006, the Trial Chamber granted the Accused’s motions in part and the
Prosecution motion to amend the Consolidated Amended Indictment in part, which became the

Second Consolidated Amended Indictment.!”

4. Popovié, Borovéanin and Pandurevi¢ challenged the form of the Second Consolidated
Amended Indictment.'® On 13 July 2006, the Trial Chamber granted the Accused’s motions in part

and ordered the Prosecution to make the proposed amendments in the Second Consolidated

14 Further Order on the Consolidated Amended Indictment, 7 Dec 2005, p. 3. See Order on the

Consolidated Amended Indictment, 31 Oct 2005.

1> The Motion of Vujadin Popovié¢ Objecting the Form of Consolidated Indictment, 6 Jan 2006;
Defence Motion on Behalf of Drago Nikoli¢ Alleging Defects in the Form of the Consolidated
Amended Indictment, 29 Dec 2005; Ljubomir Borovc¢anin’s Defence Preliminary Motion on the
Form of the Consolidated Amended Indictment, 9 Jan 2006; Preliminary Motion of General Mileti¢
Regarding Defects in the Form of the Indictment, 9 Jan 2006 (French original), 24 Jan 2006
(English translation); General Gvero’s Preliminary Motion Challenging Jurisdiction: Indirect Co-
Perpetration, 30 Dec 2005; Vinko Pandurevi¢’s Preliminary Motion on the Form of the
Consolidated Amended Indictment, 5 Jan 2006; Defendant Milorad Trbi¢’s Challenge to the
Indictment Pursuant to Rule 72, 8 Jan 2006. In response the Prosecution filed a motion under Rule
72 which included a proposed amended indictment. See Consolidated Response to Defence
Motions under Rule 72, 23 Jan 2006.

16 Motion to Amend the Indictment Relating to Ljubomir Borovcanin, 22 Mar 2006; Motion to
Amend the Indictment Relating to the 22 Mar 2006 Appeals Chamber Judgement in the Case of
Stakic, 29 Mar 2006. Mileti¢, Nikoli¢, Gvero, Borovcanin and Trbic filed responses. See Response
of General Mileti¢ to the Prosecutor’s Motion to Amend the Indictment, 11 Apr 2006; Defence
Consolidated Response on behalf of Drago Nikoli¢ to the Prosecution’s Motions to Amend the
Indictment dated 22 and 29 Mar 2006, 12 Apr 2006; General Gvero’s Preliminary Motion
Challenging Jurisdiction: Joint Criminal Enterprise with Common Purpose, 24 Apr 2006;
Borovcanin Defence Notification on Joining General Gvero’s Preliminary Motion Challenging
Jurisdiction: Joint Criminal Enterprise with Common Purpose, 12 Apr 2006. Borovc¢anin further
filed an additional response to Prosecution’s Motion pertaining only to him. See Borovcanin
Defence Submission Regarding Prosecution’s Motions to Amend the Indictment, 7 Apr 2006;
Defendant Milorad Trbi¢’s Challenge, Pursuant to Rule 72, to the Proposed Indictment Dated 29
Mar 2006, 12 Apr 2006.

17 Decision on Motions Challenging the Indictment Pursuant to Rule 72 of the Rules, 31 May
2006. Additionally it granted one of the Prosecution’s motions to clarify the form of liability
alleged against Borov¢anin and ordered the Prosecution to amend sections of the Consolidated
Amended Indictment.

18 Response on Behalf of Vujadin Popovié¢ to Prosecution Submission pursuant to the Trial
Chamber’s Decision on the Motion Challenging Indictment pursuant to Rule 72 of the Rules,
confidential, 23 June 2006; [Popovié] Preliminary Motion Objecting the Form of the Second
Consolidated Amended Indictment, 30 June 2006; Borov¢anin Defence Preliminary Motion on the
Form of the Second Consolidated Amended Indictment, 30 June 2006; Response on Behalf of the
Defence of Vinko Pandurevié¢ Pursuant to Rule 72 to the Prosecution Submission of the Second
Consolidated Amended Indictment, 30 June 2006.
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Amended Indictment.” On 4 August 2006, the Prosecution submitted a new version of the Second

Consolidated Amended Indictment.?’

5. On 26 June 2006, Trbic’s case was severed from the present case,21 and it was referred to
the BiH State Court pursuant to Rule 11 bis.?? Tolimir’s case was severed from the joint case as he
remained at large when the Second Consolidated Amended Indictment became effective.” Tolimir
was arrested on 31 May 2007 and transferred to the seat of the Tribunal on 1 June 2007.%* The
Prosecution attempted to join Tolimir’s case with the present case,? but the Trial Chamber denied

the motion.?®

2. Transfer, Initial Appearance and Pleas

6. Popovié¢ was transferred to the Tribunal on 14 April 2005.%” He made his initial appearance
on 18 April 20058 and pleaded not guilty to all charges.”” Beara was transferred to the Tribunal on
10 October 2004.%° At his initial appearance on 11 November 2004, he pleaded not guilty to all
charges. 31 After the Indictment was amended, Beara entered new pleas of not guilty to the
additional charges at a further appearance on 13 April 2005.%* Nikoli¢ surrendered on 15 March
2005 and was transferred to the Tribunal on 17 March 2005.% On 20 April 2005, he entered a plea

19

2 Decision on Further Amendments and Challenges to the Indictment, 13 July 2006.

Submission pursuant to the Trial Chamber’s Decision on Further Amendments and
Challenges to the Indictment and Motion Seeking Leave to Make Additional Minor Corrections,
partly confidential, 4 Aug 2006; Order on Operative Indictment and Severance of the Case against
Zdravko Tolimir, 15 Aug 2006.

21 Decision on Severance of Case against Milorad Trbi¢ with Confidential and Ex Parte Annex,
26 June 2006.

22 prosecutor v. Milorad Trbi¢, Case No. IT-05-88/1-PT, Decision on Referral of Case under
Rule 11 bis with Confidential Annex, 27 Apr 2007.

23 Order on Operative Indictment and Severance of the Case Against Zdravko Tolimir, 15 Aug
2006.
24 See Prosecutor v. Tolimir, Case No. IT-05-88/2-I, Order Assigning a Case to a Trial
Chamber, 1 June 2007.

% Prosecution’s Motion for Joinder of the Accused, 10 June 2007.
26 Decision on Motion for Joinder, 20 July 2007.
27

See Prosecutor v. Popovic, Case No. IT-02-57-1, Scheduling Order for Initial Appearance, 15
Apr 2005. See also, Prosecutor v. Popovic, Case No. IT-02-57-1, T. 2 (18 Apr 2005).

28 Prosecutor v. Popovi¢, Case No. IT-02-57-1, T. 1-2 (18 Apr 2005).

29 Prosecutor v. Popovic, Case No. IT-02-57-1, T. 36 (18 Apr 2005).

%0 Prosecutor v. Beara, Case No. IT-02-58-1, Scheduling Order for Initial Appearance, 11 Oct
2004. See also, Prosecutor v. Beara, Case No. IT-02-58-1, T. 1-4 (12 Oct 2004).

8L Prosecutor v. Beara, Case No. IT-02-58-I, T. 11-12 (11 Nov 2004).

%2 Prosecutor v. Beara, Case No. IT-02-58-I, T. 19-20 (13 Apr 2005).

33 Pprosecutor v. Nikolic, Case No. IT-02-63-1, Scheduling Order for Initial Appearance, 21 Mar
2005.
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of not guilty to all charges.34 Borovcanin surrendered and was transferred to the Tribunal on
1 April 2005.* On 5 May 2005, Borovéanin entered a plea of not guilty to all charges.*® Mileti¢
surrendered on 24 February 2005 and was transferred to the Tribunal on 28 February 20053 On 15
April 2005, he entered a plea of not guilty to all charges.”® Gvero surrendered and was transferred
to the Tribunal on 24 February 2005.%° He pleaded not guilty to all charges.40 Pandurevi¢ was
transferred to the Tribunal on 23 March 2005.*! He entered a plea of not guilty to all charges on
3 May 2005.*

7. Following joinder and consolidation of the Indictment,** Popovié, Beara, Nikoli¢ and
Pandurevic entered new pleas of not guilty to all charges on 4 April 2006.* Borovéanin entered
new pleas of not guilty to all counts on 4 April 2006 and 13 July 2006, respectively.*> On 6 July

2006, Gvero and Mileti¢ entered new pleas of not guilty to all charges.46

3. Assignment of Counsel

8. Mr. Zoran Zivanovi¢ was assigned as counsel for Popovi¢ as of 18 April 2005 7 and
Ms. Julie Condon as co-counsel as of 10 July 2006.*® Mr. John Ostoji¢ was assigned as counsel for

Beara as of 11 November 2004*° and Mr. Christopher Meek as co-counsel as of 3 April 2006.%°

3 Prosecutor v. Nikoli¢, Case No. IT-02-63-1, T. 8 (20 Apr 2005).

3 Prosecutor v. Borovcanin, Case No. IT-02-64-1, Scheduling Order for Initial Appearance, 1
Apr 2005.

% Prosecutor v. Borovcanin, Case No. IT-02-64-1, T. 30-32 (5 May 2005).

87 Prosecutor v. Tolimir et al., Case No. IT-04-80-I, Scheduling Order for Initial Appearance, 1
Mar 2005. The Scheduling Order indicated the date incorrectly.

8 Prosecutor v. Tolimir et al., Case No. IT-04-80-1, T. 63—-64 (15 Apr 2005).

39 Prosecutor v. Tolimir et al., Case No. IT-04-80-I, Scheduling Order for Initial Appearance, 1
Mar 2005.

40 prosecutor v. Tolimir et al., Case No. IT-04-80-1, T. 35-36 (2 Mar 2005).

4 prosecution v. Pandurevi¢ and Trbic¢, Case No. IT-05-86-1, Scheduling Order for Further
Initial Appearance, 20 Apr 2005.

4 Prosecution v. Pandurevic and Trbic, Case No. IT-05-86-1, T. 26-27 (3 May 2005).

Decision on Motion for Joinder, 21 Sept 2005; Order on the Consolidated Amended
Indictment, 31 Oct 2005.

4 T.99-122 (4 Apr 2006).

45 T.112-119 (4 Apr 2006), T. 281 (13 July 2006). See also T. 245-248 (13 July 2006) (finding
that, with the exception of Borovéanin with regard to Counts 1 and 2, the Accused were not
required to enter new pleas to the Second Consolidated Amended Indictment.

46 T.224-228 (6 July 2006).

43

47 Prosecutor v. Popovic, Case No. IT-02-57-1, Decision of the Deputy Registrar, 18 Apr 2005.
48 Decision of the Registrar, 10 July 2006.
49 Prosecutor v. Beara, Case No. IT-05-88-PT, Decision of Deputy Registrar, 11 Nov 2004.
%0 Prosecutor v. Beara, Case No. IT-05-88-PT, Decision of Deputy Registrar, 3 Apr 2006.
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Ms. Jelena Nikoli¢ was assigned counsel for Nikoli¢ as of 10 May 2005°" and Mr. Stephane
Bourgon as co-counsel as of 24 August 2005.”> Mr. Aleksandar Lazarevi¢ was assigned as counsel
for Borovéanin as of 4 January 2006°° and Mr. Miodrag Stojanovi¢ as co-counsel as of 30 May
2005.°* Ms. Natacha Fauveau-Ivanovi¢ was assigned as counsel for Miletic¢ as of 14 April 2005.%°
Mr. Dragan Krgovi¢ was assigned as counsel for Gvero as of 16 March 2005.%° Mr. Peter Haynes
was assigned as counsel for Pandurevi¢ as of 7 March 2006”7 with Mr. Porde Sarapa as co-

counsel.”®

4. Pre-Trial Briefs

9. The Prosecution filed its Pre-Trial Brief on 28 April 2006.” Borové&anin responded to the
Prosecution Pre-Trial Brief on 11 July 2006, and the other six Accused filed their Pre-Trial Briefs
on 12 July 2006.%°

5. Pre-Trial Case Management

10.  Following the joinder of the trials, the pre-Trial proceedings lasted 11 months. Four status

conferences were held between 10 November 2005 and 6 July 2006.%* Five Rule 65 rer conferences

> Prosecutor v. Nikoli¢, Case No. IT-02-63-I, Decision of Deputy Registrar, 10 May 2005.

2 Prosecutor v. Nikoli¢, Case No. IT-02-63-PT, Decision of Deputy Registrar, 24 Aug 2005.

3 Decision of Registrar, 4 Jan 2006. Mr. Lazarevi¢ replaced Mr Alan Newman as lead counsel
(Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Decision of Deputy Registrar, 9 May 2005) who
in turn had succeeded Ms. Colleen Rohan (Prosecutor v. Borovcanin, Case No. I1T-02-64-PT,
Decision of Registrar, 6 Apr 2005).

> Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Decision of Registrar, 30 May 2005.

> Prosecutor v. Tolimir et al., Case No. IT-04-80-1, Decision of Deputy Registrar, 14 Apr 2005.

6 prosecutor v. Gvero Case No. IT-04-80-PT, Decision of the Registrar, 16 Mar 2005.

" Decision of the Deputy Registrar, 7 Mar 2006.
52 Decision of the Deputy Registrar, 7 Mar 2006.
5

Prosecution’s Filing of Pre-Trial Brief Pursuant to Rule 65 fer and List of Exhibits Pursuant
to Rule 65 ter (E) (v) [sic] Under Seal, 28 Apr 2006. On 24 May 2006, the Trial Chamber denied
Mileti¢ motion seeking a BCS translation of the Prosecution Pre-Trial Brief. See Decision on Joint
Defence Motions Requesting the Translation of the Pre-Trial Brief and Specific Motions, 24 May
2006.
0 Pre-Trial Brief of the Defence of Vujadin Popovié, 12 July 2006; Accused LjubiSa Beara’s
Rule 65 fer Pre-Trial Brief, confidential and under Seal, 12 July 2006; Pre-Trial Brief on Behalf of
Drago Nikoli¢ pursuant to Rule 65 ter (F), 12 July 2006; Borov€anin Defence Response to
Prosecution’s Pre-Trial Brief, 11 July 2006; General Mileti¢ Defence Pre-Trial Brief, confidential,
12 July 2006 (French original), 21 July 2006 (English translation); General Gvero’s Pre-Trial Brief,
12 July 2006; Defence Pre-Trial Brief on Behalf of the Accused Vinko Pandurevic, 12 July 2006.
6L T.1-46 (10 Nov 2005), T. 77-139 (4 Apr 2006), T. 140174 (19 May 2006), T. 175-237 (6
July 2006).
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were held between 9 November 2005 and 6 July 2006.%2 The Pre-Trial Conference took place on
13 July 2006 and the trial commenced on 14 July 2006.%

6. Provisional Release

11. On 22 June 2005, Popovi¢ filed a motion seeking provisional release prior to the joinder of
the case.®® The Trial Chamber denied the motion,®® and this decision was upheld on appeal.66 On
7 October 2005, Nikoli¢ filed a motion for provisional release,®” which was denied by the Trial
Chamber.®® That decision was upheld on appeal.69 On 2 March 2006, Borovcanin filed a motion
for provisional release.”® On 10 May 2006, the Trial Chamber denied the motion for release.”

Borovcanin’s appeal against the decision was dismissed.”

12. In April 2005, Mileti¢ and Gvero both filed motions for provisional release for the period

before trial.”® The Trial Chamber granted both motions on 19 July 2005.”* The Prosecution

%27 Feb 2005, 28 Oct 2005, 9 Mar 2006 and 28 Apr 2006.
63 Scheduling Order for a Status Conference and for Start of Trial, 6 June 2006. However, the
opening statements were not heard until 21 August 2006.
 Prosecutor v Popovi¢, Case No. IT-02-57-1, The Vuyjadin Popovi¢’s Motion for Provisional
Release, 22 June 2005.
8 prosecutor v. Popovic, Case No. IT-02-57-PT, Decision on Motion for Provisional Release,
22 July 2005.

Prosecutor v. Popovic, Case No. IT-02-57-AR65.1. The Vujadin Popovic’s Appeal against
the Decision on Provisional Release, 22 Aug 2005.
7 Motion Seeking the Provisional Release of Drago Nikoli¢ until the beginning of the
Trial Phase of the Proceedings, 7 Oct 2005.
%8 Decision on Drago Nikoli¢’s Request for Provisional Release, 9 Nov 2005.
8 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.1, Decision on Interlocutory Appeal of
Trial Chamber Decision Denying Drago Nikoli¢’s Motion for Provisional Release, 24 Jan 2006.
0 Defence Application for Provisional Release of the Accused Ljubomir BorovCanin with
Annexes I, I, III and V, and Confidential Annex IV, partly confidential, 2 Mar 2006.
™ Decision on Defence Application for Provisional Release of the Accused Ljubomir
Borovcanin, 10 May 2006.
2 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.2, Decision on Defence’s Interlocutory
Appeal of Trial Chamber’s Decision Denying Ljubomir Borov¢anin Provisional Release, 30 June
2006.
8 Prosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-PT, General Gvero’s Motion
for Provisional Release, 5 Apr 2005; Prosecutor v. Tolimir, Miletic, and Gvero, Case No. IT-04-80-
PT, Request for Provisional Release by General Mileti¢, partially confidential, 25 Apr 2005 (French
original), 4 May 2005 (English translation).
" Prosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-PT, Decision Concerning
Motion for Provisional Release of Milan Gvero, 19 July 2005, para. 19; Prosecutor v. Tolimir,
Miletic, and Gvero, Case No. IT-04-80-PT, Decision Concerning Motion for Provisional Release of
Radivoje Mileti¢, 19 July 2005, para. 19.
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appealed both of the Trial Chamber’s decisions,” which were upheld by the Appeals Chamber."®
On 6 June 2006, due to the approaching start of the trial, the Trial Chamber suspended the
provisional release of both Gvero and Mileti€ as of 29 June 2006.”” On 20 June 2006, the Trial
Chamber ordered Gvero and Mileti¢ to return to the UNDU no later than 4 July 2006.” On a joint
application,79 both accused were provisionally released after the pre-trial conference during the

summer recess between 14 July and 14 August 2006.%°

13.  Pandurevi€ applied for provisional release on 3 June 2005.%! The Trial Chamber denied the
motion on 18 July 2005.%? Pandurevi¢ submitted another motion on 30 January 2006 for release

until the beginning of the trial phase of proceedings,83 which was also denied.?

7. Assignment of a Bench

14. On 30 June 2006, by order of the President, Judge Agius (Malta, Presiding Judge), Judge
Kwon (Republic of Korea), and Judge Prost (Canada) were appointed to the case.*” Judge Stgle

(Norway) was assigned as a reserve judge.86

> Pprosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-AR65.1, Prosecution’s
Consolidated Appeal from the Trial Chamber’s Decision Granting Provisional Release to Radivoje
Mileti¢ and Milan Gvero, 22 Aug 2005.

' Pprosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-AR65.1, Decision on
Interlocutory Appeal against Trial Chamber’s Decisions granting Provisional Release, 19 Oct 2005.
T Order Suspending Provisional Release, 6 June 2006.

8 Decision on Joint Defence Motion for Variation of the Order suspending Provisional Release
issued on 6 June 2006, 20 June 2006.

9 Joint Defence Urgent Submission by the Accused Radivoje Mileti¢ and Milan Gvero,
confidential, 11 July 2006.

8 Decision on Joint Motion of the Accused Mileti¢ and Gvero for Temporary Provisional
Release from 15 July 2006 until the Continuation of Trial, 13 July 2006.

8. Prosecution v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-PT, Application for Provisional
Release, 3 June 2005.

8 prosecution v. Pandurevié and Trbi¢, Case No. IT-05-86-PT, Decision on Vinko
Pandurevié’s Application for Provisional Release, 18 July 2005.

8 Vinko Pandurevic's Request for Provisional Release Until the Beginning of the Trial Phase of
the Proceedings & Annex A, 30 Jan 2006.

84 Decision on Pandurevi¢’s Renewed Motion for Provisional Release, 6 June 2006.
8 Order assigning Judges to a case before a Trial Chamber, 30 June 2006.
8 Order Assigning a Reserve Judge to a Case Before a Trial Chamber, 23 Aug 2006.
8
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B. Trial Proceedings

1. The Prosecution Case

15.  The case for the Prosecution commenced on 21 August 2006%" and concluded on 7 February
2008.%8 The Prosecution adduced evidence from 182 witnesses in total.® Nighty-five witnesses
testified viva voce. 52 witnesses gave evidence pursuant to Rule 92 ter. Twelve expert witnesses
testified either viva voce or under Rule 92 zer.%® Five witnesses were subpoenaed pursuant to Rule
549" Two witnesses testified by video-conference link.% Sixty-four viva voce and 92 ter witnesses
were granted protective measures. The Trial Chamber admitted the evidence of 31 witnesses
pursuant to Rule 92 bis, of whom seven were granted protective measures, and four witnesses
pursuant to Rule 92 guater. During the Prosecution case, the Trial Chamber granted leave to the

Accused to call a joint Defence intercept expert witness.”®

16. A total of 2,906 Prosecution exhibits were admitted into evidence.

2. Judgement of Acquittal

17.  After the closing of the Prosecution case, on 14 and 15 February 2008, six of the Accused
made oral submissions for acquittal under Rule 98 bis. Popovi¢ did not make a submission under
Rule 98 bis.”* The Prosecution responded orally to the Accused’s submissions on 15 and 18
February 2008.% On 3 March 2008, the Trial Chamber gave an oral decision dismissing the
Accused’s motions in all respects. In its decision, the Trial Chamber held that there was sufficient
evidence on all counts in relation to each of the Accused to support a possible conviction. %

Following the decision, the Trial Chamber noted the Prosecution submission made on 18 February

87 Opening Statement, T. 382 (21 Aug 2006).

8 T. 21222-21223 (7 Feb 2008).

8 The number includes reopening and rebuttal witnesses called by the Prosecution.

% Among the expert witnesses, Smith and Bulter gave evidence as partially expert witnesses. See
also infra, paras. 48-52.

Decision on Prosecution Motion for Subpoena, 18 Jan 2007; Decision on Prosecution Motion for Subpoena, 19 Jan
2007; Decision on Prosecution’s Motion for Issuance of a Subpoena, 21 Aug 2007; Decision on Prosecution’s
Motion for Issuance of a Subpoena, 21 Aug 2007; Decision on Prosecution Motion for Subpoena of Dragan Jokic¢
and Decision on Protective Measures, confidential, 29 Aug 2007.

Decision on Prosecution’s confidential motion for testimony of witness 88 to be heard via
video link, confidential, 26 June 2007; Decision on Prosecution motion requesting video-conference
link testimony of witness 167 and Protective Measures, 23 Aug 2007.

% T.9857-9858 (2 Apr 2007). Puro Rodi¢, a joint Defence intercept expert, gave evidence on
24 May and 12 June 2007. T. 12059-12130 (24 May 2007), T. 12452—-12525 (12 June 2007).

% T.21302 (14 Feb 2008).

% T.21383-21389 (15 Feb 2008), T. 21392-21457 (18 Feb 2008).

% T.21461-21473 (3 Mar 2008).

[¢¢]
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2008, in which the Prosecution conceded that no evidence was adduced in support of the allegations

contained in paragraph 31.1.b. and 31.1.c of the Indictment.®’ Therefore, the Trial Chamber noted

that the Accused would not need to address these two allegations.98

18. On 10 March 2008, Nikoli¢ filed a motion for certification to appeal the Rule 98 bis

Decision.®® The Trial Chamber denied the motion.*%°

3. The Defence Cases

19. The Defence cases started with the case for Popovi¢, which commenced on 2 June 2008
and concluded on 8 July 2008.1%2 Popovi¢ adduced evidence from 28 witnesses in total.**® Twenty
witnesses testified viva voce, of whom three were joint witnesses and three were expert witnesses.
Two witnesses testified by video-conference link.*** The Trial Chamber admitted the evidence of

ten witnesses pursuant to 92 bis. 1%

20. The case for Beara commenced on 10 July 2008 106

and concluded on 11 September
2008.1%" Beara adduced evidence from 45 witnesses in total. Twenty-five witnesses testified viva
voce, of whom six were expert witnesses and two were joint witnesses, including one joint expert
witness. Two witnesses gave evidence pursuant to Rule 92 ter. The Trial Chamber admitted the

evidence of 18 witnesses pursuant to Rule 92 bis.

8108

21.  The case for Nikoli¢ commenced on 15 September 200 and concluded on 2 October

110
L

2008.1%° Nikoli¢ adduced evidence from 27 witnesses in tota Fourteen witnesses testified viva

voce, of whom four were expert witnesses, including three joint expert witnesses. One of the viva

97

2008.

% T.21473 (3 Mar 2008).

% Defence Motion on Behalf of Drago Nikoli¢ seeking Certification of the Trial Chamber Rule
98 bis Decision, 10 Mar 2008.

190 Decision on Motion for Certification of 98 bis Decision, 15 Apr 2008.

101 T, 21555 (2 June 2008).

1021 23508 (8 July 2008). See also T. 23515 (10 July 2008).

103 The number includes one witness called by Popovi¢ after the case was reopened.

194 Decision on Popovi¢’s Motion Requesting Video-Conference Link Testimony of Two
Witnesses, 29 May 2008.

195 The witnesses include Oliver Stojkovi¢, DuSan Punji¢ and Puro Rodic.

106 . 23515 (10 July 2008).

107 7. 25648 (11 Sept 2008).

108 T 25653 (15 Sept 2008).

109 7. 26633 (2 Oct 2008).

110 The number includes one reopening witness and one witness who previously testified for the
Prosecution.

Prosecution Submission Concerning Paragraphs 31.1b and 31.1c of the Indictment, 15 Feb
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voce witnesses was granted protective measures. Eight witnesses gave evidence pursuant to 92 ter,
of whom two testified by video-conference link.*** The Trial Chamber admitted the evidence of

four witnesses pursuant to Rule 92 bis and one pursuant to Rule 92 quater.

112 and concluded on 13 November

22.  The case for Borov¢anin commenced on 6 October 2008
2008."** Borovéanin adduced evidence from 15 witnesses in total. Eleven witnesses testified viva
voce, of whom four were expert witnesses, including one joint expert witness. One witness gave
evidence pursuant to Rule 92 ter. The Trial Chamber admitted the evidence of three witnesses

pursuant to Rule 92 bis.

23. The case for Mileti¢ commenced on 12 November 2008

and concluded on 22 January
2009.1* Mileti¢ adduced evidence from 17 witnesses in total. Fourteen witnesses testified viva
voce, of whom three were joint witnesses and one was an expert witness. Two witnesses gave
evidence pursuant to Rule 92 fer. The Trial Chamber admitted the evidence of one witness pursuant

to Rule 92 bis.

24. Gvero made an opening statement prior to the start of the Prosecution case.'® Gvero
initially did not call any evidence in his case-in-chief and he made an opening statement only.117
Gvero later filed a request to reopen his case, which was granted.118 Subsequently, four witnesses
testified viva voce. The Trial Chamber admitted evidence of one witness pursuant to Rule 92

quater.**

120 and concluded on 12 March

25.  The case for Pandurevi¢ commenced on 27 January 2009
2009.'#' Pandurevi¢ adduced evidence from nine witnesses in total. Five witnesses, including
Pandurevic, testified viva voce, of whom three were joint witnesses and one was an expert witness.
One witness gave evidence pursuant to Rule 92 ter. The Trial Chamber admitted the evidence of

three witnesses pursuant to Rule 92 bis. The Trial Chamber granted Pandurevic¢’s request for

111 The Trial Chamber orally granted Nikoli¢’s motion for the testimony of the two witnesses by

video-conference link. T. 25751-25752 (16 Sept 2008).
112 T.26636 (6 Oct 2008).

13 T.28124 (13 Nov 2008).

14728173 (13 Nov 2008).

15 T.30590 (22 Jan 2008).

16 T 610-617 (23 Aug 2006).

17 T.30600-30611 (26 Jan 2009).

M8 See infra, para. 35.

119 Decision on Gvero’s Motion for the Admission of Evidence Pursuant to Rule 92 quater, 3 Feb
20009.

1200 T 30644 (27 Jan 2009).

121 T.32690 (12 Mar 2009).
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access to his counsel, subject to the limitation that any attorney-client communications during

cross-examination or re-examination could not cover the substance of the testimony given in

examination-in-chief.*??

26. A total of 2,474 Accused exhibits were admitted into evidence.

4. The Chamber Witness

27. On 10 March 2009, the Trial Chamber issued an order to summon Momir Nikoli¢'? to

testify as a Chamber witness pursuant to Rule 98, instructing that his testimony would proceed
125

pursuant to Rule 92 ter.*** Momir Nikoli¢ gave evidence between 21 and 28 April 2009.7°” A total
of three Chamber’s exhibits were admitted with his own evidence.

5. Rebuttal and Reopening
28. On 7 April 2008, the Prosecution filed a motion seeking to reopen its case against Popovi¢

and to admit evidence from three witnesses along with 10 related documents.'*® On 9 May 2008,
the Trial Chamber granted the motion.'”’ On 27 May 2008, the Trial Chamber granted Popovié’s
request for certification to appeal the decision.'*® On 24 September 2008, the Appeals Chamber
dismissed Popovic¢’s appeal against the Trial Chamber decision on 9 May 2008.'% Subsequently,

these witnesses, one of whom was subpoenaed, testified on 10, 11 and 25 March 2009."°° On 2

122 7.30638 (26 Jan 2009).

123 Momir Nikoli¢ originally appeared on the Prosecution’s Rule 65 ter Witness List in the
present case, but was withdrawn by the Prosecution on 2 November 2007. T. 17398 (2 Nov 2007).
124 Order to Summon Momir Nikoli¢, 10 Mar 2009. The Trial Chamber also ordered Momir
Nikoli¢ to review his Statement of Facts which was attached to his plea agreement with the
Prosecution and provide the Trial Chamber with a written statement confirming his Statement of
Facts or indicating, with an explanation, any specific parts of his Statement of Facts he no longer
agrees to (“Further Statement”); and ordered him to attest that his Statement of Facts and Further
Statement accurately reflect what he would say if examined. Ibid., pp. 2-3.

125 T.32895-T. 33364 (21-28 Apr 2009).

126 Motion to Reopen the Prosecution Case, With Two Appendices, confidential, 7 Apr 2008.
The Prosecution further requested the Trial Chamber to issue an order forbidding the release of the
substance of the interviews, or names of the witnesses in question without approval of the Trial
Chamber. The Trial Chamber granted this request. Order on the Motion to Reopen the Prosecution
Case, 8 Apr 2008.

! Decision on Motion to reopen the Prosecution Case, 9 May 2008.

Decision on Popovié¢’s Motion for Certification of Decision on the Motion to Reopen the
Prosecution Case, 27 May 2008.

129 prosecutor v. Popovic et al., Case No. IT-05-88-AR73.5, Decision on Vujadin Popovié’s
Interlocutory Appeal against the Decision on the Prosecution’s Motion to Reopen its Case-In-Chief,
24 Sept 2008.

130 Two of these witnesses were granted protective measures. T. 32562 (10 Mar 2009), T. 32777
(25 Mar 2009).

128
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March 2009, the Prosecution sought leave to introduce rebuttal evidence from six witnesses and
requested once more to reopen its case to lead viva voce evidence from two witnesses."”' The
Prosecution also sought to introduce supporting documentary evidence in both rebuttal and in
reopening.'*” The Trial Chamber rendered a decision on 18 March 2009 and a further decision on
27 March 2009,"* granting the motion in part and permitting the Prosecution to call two rebuttal
witnesses'* and two witnesses for the purpose of reopening its case.'”” The Trial Chamber further
permitted admission of some documents supporting the evidence of one witness. Nikoli¢’s request
for certification to appeal the decision on 18 March 2008 was denied."*® The four Prosecution

witnesses gave evidence on 23 March, 1, 4-5, 29 April 2009.

29. On 23 April 2009, the Prosecution filed another motion to reopen its case and/or admit
evidence in rebuttal, seeking leave to tender three videos and Mladic’s notebook which the
Prosecution obtained after the close of its case.** In its decision issued on 8 May 2009, the Trial
Chamber granted the Prosecution motion in part, allowing the admission into evidence of the three
videos but denying the request for admission of the notebook. 138 The Trial Chamber denied

requests for certification to appeal the decision filed by Gvero and Popovic, respectively.139

131 Prosecution’s Motion to Admit Evidence in Rebuttal Under Rule 85(A) and to Reopen its

Case with Appendices A-G, confidential, 2 Mar 2009.
132 Prosecution’s Motion to Admit Evidence in Rebuttal Under Rule 85(A) and to Reopen its
Case with Appendices A-G, confidential, 2 Mar 2009, paras. 9—11.
133 Partial Decision on Prosecution’s Motion to Admit Evidence in Rebuttal and to Reopen its
Case, confidential, 18 Mar 2009; Further Decision on Prosecution’s Motion to Admit Evidence in
Rebuttal and to Reopen Its Case, confidential, 27 Mar 2009.
134" Partial Decision on Prosecution’s Motion to Admit Evidence in Rebuttal and to Reopen Its
Case, confidential, 18 Mar 2009.
135 Further Decision on Prosecution’s Motion to Admit Evidence in Rebuttal and to Reopen Its
Case, confidential, 27 Mar 20009.
136 Decision on Nikoli¢ Expedited Motion for Certification of the Partial Decision on
Prosecution's Motion to Admit Evidence in Rebuttal and to Reopen Its Case, confidential, 20 Mar
2009.
137 Prosecution’s Second Motion to Reopen its Case and/or Admit Evidence in Rebuttal Under
Rule 85(A), confidential, 27 Mar 2009.

Decision on Prosecution Second Motion to Reopen its Case And/Or Admit Evidence in
Rebuttal, confidential, 8 May 2009.
139 Decision on Gvero Motion Seeking Certification to Appeal the Decision on the Prosecution's
Second Motion to Reopen its case, 3 June 2009; Decision on Popovi¢ Request for Certification to
Appeal the Decision on the Prosecution Second Motion to Reopen its Case, confidential, 3 June
2009.

13
Case No. IT-05-88-T 10 June 2010

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



30. On 16 December 2009, the Prosecution filed another motion seeking leave to reopen its case
for the purpose of entering two documents into evidence in order to answer a query of the Trial

Chamber.**® On 26 J anuary 2010, the Trial Chamber granted the motion in part.***

31.  As aresult of the Prosecution’s first reopening, Popovi¢ sought leave to reopen his case in
order to call four witnesses and to call two other witnesses to rebut evidence led by the Prosecution
during its reopened case.**? On 14 May 2008, the Trial Chamber issued a decision permitting the
viva voce testimony of one witness in order to rebut evidence given by Chamber’s witness Momir
Nikoli¢.*** On 9 June 2008, the Trial Chamber issued a further decision, permitting four witnesses
to be called pursuant to Rule 92 ter and admitting the evidence of one expert witness.*** On 12 May
2009, a subpoena was issued for Svetozar Kosoric,*** who testified on 30 June 2009. On 22 July

2009, the Trial Chamber denied a new Popovi¢ motion to reopen his case.®

32.  Following the Trial Chamber’s decision which denied his motion requesting the Trial
Chamber to exercise its discretionary powers to call a witness pursuant to Rule 98, Nikoli¢ filed
a motion requesting the Trial Chamber to issue a subpoena for Sreten MiloSevi¢ to give evidence
before the Tribunal.**® The Trial Chamber granted the motion.** As a reopening witness for

Nikoli¢, Milo3evi¢ gave viva voce evidence on 15 July 2009.*°

33. On 1 April 2009, Mileti¢ sought leave to reopen his case to admit evidence he had obtained
after the completion of his case."”’ Additionally, Mileti¢ sought another month to consider whether

he wished to present further evidence following the Prosecution’s introduction of new evidence

140 prosecution’s Motion Seeking Leave to Reopen its Case, 16 Dec 2009.
141 Decision on Prosecution Motion to Reopen its Case, 26 Jan 2010.
142

Vujadin Popovi¢’s Motion to Call Witnesses, With Annexes, confidential, 27 Apr 2009;
Vujadin Popovi¢’s Addendum to the Motion to Call Witnesses, confidential, 1 May 2009.
143" Partial Decision on Popovié’s Motion to Call Witnesses, confidential, 14 May 2009.

144 Further Decision on Popovi¢ Motion to Call Witnesses, confidential, 9 June 2009.
145 Decision on Vujadin Popovié’s Request for a Subpoena ad Testificandum, 14 May 2009.
146

Vujadin Popovi¢’s Motion to Reopen his Case, With Confidential Annexes, partly
confidential, 10 July 2009.

147" Decision on Nikoli¢ Motion Requesting the Trial Chamber to Exercise its Discretion Pursuant
to Rule 98, 15 June 2009.

148 Expedited Motion on behalf of Drago Nikoli¢ Requesting the Trial Chamber to Issue a
Subpoena Duces Tecum”, 18 June 2009.

149 Decision on the Expedited Motion on Behalf of Drago Nikoli¢ Requesting the Trial Chamber
to Issue a Subpoena Duces Tecum, 24 June 2009.

%0 Sreten Milosevic, T. 3395334040 (15 July 2009).

151 General Mileti¢’s Motion to Reopen the Defence Case, confidential, 1 Apr 2009 (French
original), 7 Apr 2009 (English translation).
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during its reopening.'”* The Trial Chamber granted the motion in part.'> The Trial Chamber also
permitted Mileti¢ one week from the date of its decision to determine whether he wished to present

further evidence, if any, to rebut evidence led by the Prosecution during its reopening.15 4

34. On 28 April 2009, Mileti¢ again sought to reopen his case to introduce video evidence.™
The Trial Chamber granted the motion.”® On 18 May 2009, Mileti¢ also requested, pursuant to
Rule 92 bis, the admission into evidence of statement made by a protected witness. *>” The
statement was admitted.®® On 22 July 2009, the Trial Chamber denied Mileti¢’s third motion to

reopen his case.*®®

35. On 12 June 2009, Gvero filed a motion seeking four Prosecution witnesses to be re-called
and the reopening of his case to present additional witnesses to rebut evidence presented during the
Prosecution’s second reopening.160 In its decision on 15 June 2009, the Trial Chamber denied the
request to recall the Prosecution witnesses.® In its further decision on 24 June 2009, the Trial

Chamber permitted Gvero to reopen his case and to call five of the six witnesses mquested.162 On

152 General Mileti¢’s Motion to Reopen the Defence Case, confidential, 1 Apr 2009 (French

original), 7 Apr 2009 (English translation).
153" Decision on General Mileti¢'s Motion to Reopen the Defence Case, confidential, 23 Apr
2009.
154 Decision on General Mileti¢'s Motion to Reopen the Defence Case, confidential, 23 Apr
2009. On the same day the Trial Chamber also granted another motion sought by Mileti¢, seeking
protection of the documentary evidence it had sought to tender pursuant to 92 bis. Decision on
General Mileti¢'s Motion for the Application of Rule 70 and for Protective Measures, confidential,
23 Apr 2009.
155 General Mileti¢’s Second Motion to Reopen the Defence Case, confidential, 28 Apr 2009
(French original), 7 May 2009 (English translation).
1% Decision on General Mileti¢’s Second Motion to Reopen the Defence Case, confidential, 15
May 2009.
157" General Mileti¢’s Motion to Admit a Written Statement Pursuant to Rule 92 bis of the Rules
of Procedure and Evidence, confidential, 18 May 2009 (French original), 28 May 2009 (English
translation).

Decision on General Mileti¢’s Motion to Admit a Written Statement Pursuant to Rule 92 bis,
confidential, 9 June 2009.
159 Consolidated Decision on Motions for the Admission of Evidence and Other Related
Motions, 22 July 2009.
180 Motion on Behalf of Milan Gvero Seeking the Recall of Certain Prosecution Witnesses and
the Re-Opening of Milan Gvero's Case, 12 June 2009.
81 Partial Decision on Gvero Motion Seeking the Recall of Certain Prosecution Witnesses and
the Reopening of the Case, 15 June 2009.
162 Further Decision on Gvero Motion Seeking to Recall Prosecution Witnesses and to Reopen
the Case, confidential, 24 June 2009, p. 2. The Trial Chamber denied Gvero’s request to call
Zdravko Tolimir on the basis that this was opposed by the Prosecution because it would involve
core factual issues that would bear directly on the criminal involvement of the Accused. Ibid., pp.
2-3.
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26 June 2009, the Trial Chamber denied a Gvero motion seeking reconsideration from the Trial
Chamber of its decision on 15 June 2009.2%® Gvero called four of these witnesses on 2 and 3 July

2009.164

6. Final Briefs and Closing Arguments

36.  The Prosecution and all Accused filed their final briefs on 30 July 2009.%%° The Prosecution
made its closing argument between 2 and 7 September 2009.1 Popovi¢ made his closing argument
on 7 September 2009, 187 followed by Beara on 8 September 2009, 168 Nikoli¢ on 8 and 9
September 2009,'*° Borovéanin on 9 and 10 September 2009,'"° Mileti¢ on 10 and 11 September
2009,""* Gvero on 11 September 2009'"? and Pandurevi¢ on 14 September 2009."* Nikoli¢ and

Gvero made a respective statement at the closing arguments.174

163 Decision on Motion on behalf of Milan Gvero seeking Reconsideration and, in the

Alternative, Certification, 26 June 2009.

184 One witness was granted protective measures, T. 33831 (2 Jul 2009).

165 prosecution Filing of Final Trial Brief Pursuant to Rule 65ter (E), confidential, 30 July 2009;
Vujadin Popovi€¢’s Final Brief, confidential, 30 July 2009; Defendant, Ljubisa Beara’s Final Trial
Brief, confidential, 30 July 2009; Final Trial Brief On Behalf of Drago Nikoli¢, confidential, 30
July 2009; Ljubomir Borovcanin’s Final Trial Brief, public with a confidential annex, 30 July 2009;
Final Trial Brief of The Defence For General Mileti¢, confidential, 30 July 2009 (French original),
24 Aug 2009 (English translation); Final Brief on Behalf of Milan Gvero, confidential, 30 July
2009; Defence Final Trial Brief on Behalf of Vinko Pandurevic, confidential, 30 July 2009; Filing
of Pandurevi¢ Defence Final Trial Brief with Paragraph Numbers, confidential, 2 Sept 2009. The
Prosecution filed a public redacted version of the sentencing section of its final brief. Prosecution’s
Motion to File a Public Redacted Version of Chapter XIV (Sentencing) of the Prosecution Final
Trial Brief, public with confidential appendix, 4 Sept 2009. The Prosecution and a few Accused file
corrigenda to their final briefs: Corrigendum to the Prosecution Final Brief, 2 Sept 2009; Second
Corrigendum to the Prosecution Final Trial Brief, 1 Oct 2009; Vujadin Popovic¢’s Corrigendum to
his Final Brief, confidential, 7 Sept 2009; Corrigendum to Final Trial Brief on behalf of Drago
Nikoli¢, 15 Sept 2009; Borov¢anin Defence Corrigendum to its Final Trial Brief, confidential, 4
Sept 2009. Borovcanin filed a response to the Prosecution’s corrigendum. Borov¢anin Response to
‘Second Corrigendum to the Prosecution Final Trial Brief’, 15 Oct 2009. On 23 April 2010,
Borovcanin filed his public and corrected final brief. Ljubomir Borov¢anin’s Public and Corrected
fﬁigal Trial Brief, 23 Apr 2010.

T. 34043-34322 (2-7 Sept 2009).
167 T.34322-34400 (7 Sept 2009).
168 T 34409-34466 (8 Sept 2009).
169 T.34466-34551 (8-9 Sept 2009).
170 T.34551-34605 (9—10 Sept 2009).
71T, 34606-34675 (10—11 Sept 2009).
172 T 34676-34743 (11 Sept 2009).
173 T.34745-34835 (14 Sept 2009).
174 T.34896-34911 (15 Sept 2009).
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7. Agreed Facts, Stipulations, and Adjudicated Facts

37. On 5 May 2006, the Prosecution filed a motion requesting the Trial Chamber to take judicial
notice pursuant to Rule 94(B) of 534 facts adjudicated in the Krstic Trial Judgement of
November 2001, the Krstic Appeal Judgement of April 2004, and the Blagojevic and Jokic Trial
Judgement of January 2005.1”° The Trial Chamber granted the motion in part, taking judicial notice
of 288 adjudicated facts.*"® Subsequently, Popovi¢ and Nikoli¢ filed motions seeking certification

to appeal the decision pursuant to Rule 73 (B).}"" The Trial Chamber denied the request.178

38. On 1 May 2008, Popovic¢ filed a motion requesting the Trial Chamber to take judicial notice
pursuant to Rule 94 (B) of 66 facts adjudicated in the Krajisnik Trial Judgement and the Oric
Trial.'”® The Trial Chamber granted the motion in part, taking judicial notice of 50 adjudicated

facts.*&0

39. A number of “Stipulations” between the Parties were admitted into the record during the

. 1181
course of trial.

175 Prosecution’s Motion for Judicial Notice of Adjudicated Facts, 5 May 2006.
176 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts with Annex, 26 Sept
2006.

177 Defence Motion for Certification to Appeal Decision on Prosecution Motion for Judicial Notice
of Adjudicated Facts, 2 Oct 2006; Motion on behalf of Drago Nikoli¢ Joining the Popovi¢ Motion
for Certification to Appeal Decision on Prosecution Motion for Judicial Notice of Adjudicated
Facts, 3 Oct 2006.

178 Decision on Defence Motion for Certification to Appeal Decision on Prosecution Motion for
Judicial Notice of Adjudicated Facts, 20 Oct 2006.

179 Vujadin Popovic¢’s Motion for Judicial Notice of Adjudicated Facts, 1 May 2008.

180 Decision on Popovié¢’s Motion for Judicial Notice of Adjudicated Facts with annex, 2 June
2008.

181

Stipulations Between the Office of the Prosecution and the Accused Ljubisa Beara Regarding
the Testimony of Drazen Erdemovi¢, 7 May 2007; Stipulations Between the Office of the
Prosecutor and the Accused Vujadin Popovi¢ Regarding the Testimony of Drazen Erdemovic, 14
May 2007; Stipulation Between Representatives of the Office of the Prosecutor and the Accused
Drago Nikoli¢ Regarding the Testimony of DraZen Erdemovi¢, 15 May 2007; Ex. 3D00585
(confidential); Stipulation between the Office of the Prosecutor and the Accused Radivoje Mileticé
Concerning Convoy-related Documents with Appendix, 2 June 2009. During the proceedings on 7
February 2008, three stipulations were admitted: a stipulation on the admission of the so-called
“Scorpions video”; a stipulation on the admission of still images during the Borov¢anin interview;
and a stipulation with regard to Ahmo Hasi¢’s description of the school where he was held in
Bratunac, T. 21188-21191 (7 Feb 2008); Ex. P03248, “Stipulation: Statement of Agreed Facts
Concerning the Execution Video showing the Killing of Six Bosnian Muslim Men near Trnovo”;
Ex. P03246, “Borov€anin Interview Book of Still Images with Stipulation”. During the
proceedings on 26 January 2009, the Prosecution and Gvero notified their stipulation concerning
Thomas Dibb, T. 30599-30600 (26 Jan 2009); Ex. 6D00337, “Stipulation made by Gvero and the
Prosecution regarding Thomas Dibb”. Stipulations related to the Trivi¢ diary were admitted on 26
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40. On 21 July 2006, the Prosecution filed a motion for judicial notice of facts of common
knowledge pursuant to Rule 94(A), requesting the Trial Chamber to take judicial notice of a

proposed fact.’®? On 26 September 2006, the Trial Chamber denied the motion. %

8. Contempt Proceedings

41. Dragan Jokié, who at the time was serving a nine-year prison sentence for his conviction
entered by this Tribunal on 17 January 2005 in the Blagojevic and Jokic case, was subpoenaed on
29 August 2007 to give oral testimony in this case.® On 31 October 2007, upon being asked to
take the solemn declaration, Joki¢ claimed he was unable to testify. 185 The Trial Chamber
instructed Joki¢ to provide a confidential and ex parte filing justifying his alleged inability to
testify,186 which he filed later that same day.187 On 1 November 2007, the Trial Chamber decided
that nothing in the filing justified Jokic’s refusal to testify.188 As a result of Joki¢’s continuing

189

refusal to testify,” the Trial Chamber found sufficient grounds to initiate proceedings against him

for contempt of the Tribunal.®® Pursuant to Rule 77(D)(i1) it decided to prosecute the matter

itself. 1%t

January 2010 in the “Decision on Prosecution Motion to reopen its case”, Ex. 7D01240,
“Stipulations between the Prosecution and the Defence concerning the Diary of Mirko Trivic”.
182 Prosecution Motion for Judicial Notice of Facts of Common Knowledge Pursuant to Rule
94(A), 21 July 2006. The proposed fact reads: “Starting in April 1992 and until 16 April 1993,
Bosnian Serb political and military leaders implemented a plan to link Serb-populated areas in
Bosnia and Herzegovina together, to gain control over these areas and to create a separate Bosnian
Serb state from which most non-Serbs would be permanently removed. This plan involved the
forced movement of many Bosnian Muslims from their homes via a pattern of conduct commonly
referred to as ‘ethnic cleansing’”. Ibid., p.1.
183 Decision on Prosecution Motion for Judicial Notice of Facts of Common Knowledge Pursuant
to Rule 94(A), 26 Sept 2006 (noting that the judicial and documentary record provided by the
Prosecution was not sufficient to establish that the proposed fact was notorious and commonly
accepted).
184 Decision on Prosecution Motion for Subpoena of Dragan Joki¢ and Decision on Protective
Measures, confidential, 29 Aug 2007; Order, confidential and ex parte, 29 Aug 2007; Order,
confidential and ex parte, 26 Oct 2007.

Prosecutor v. Popovic et al., Case No. IT-05-88-T, T. 17245-17247, 17254, 17268 (closed
session) (31 Oct 2007).
L Prosecutor v. Popovic et al., Case No. IT-05-88-T, T. 17263-17264 (closed session) (31 Oct
2007).
187 Prosecutor v. Popovic et al., Case No. IT-05-88-T, Submission by Dragan Joki¢ Presenting
Grounds to Justify His Refusal to Respond to the Summons to Appear before the Court,
confidential and ex parte, 31 Oct 2007 (French original), 2 Nov 2007 (English translation).
188 T. 17274 (closed session) (1 Nov 2007).
189 T 17274-17275, 17279 (partly in closed session) (1 Nov 2007).
190 Upon being called Jokic refused to give a solemn declaration to allow the Trial Chamber to
assess his fitness, T. 17244-17247 (closed session) (31 Oct 2007). After session Joki¢ lodged a
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42.  The contempt case against Joki¢ was held on 19 November 2007, 10 December 2007 and
15 December 2008.% Joki¢ pleaded not guil‘[y.193 On 27 March 2009, the Trial Chamber issued its
Judgement, in which it found that Joki¢, by persistently refusing to testify without a reasonable
excuse in this case while being a witness before the court, knowingly and wilfully interfered with
the Tribunal’s administration of justice.194 Joki¢ was sentenced to four months imprisonment, to be

served consecutively with the sentence he was already serving.195

43. On 14 April 2009, Jokic¢ filed an appeal against the Trial Chamber Judgement.196 On 25
June 2009, the Appeals Chamber upheld the Trial Chamber’s J udgment.197

9. Evidentiary Matters

(a) Borovcanin Statement

44. On 6 July 2007, the Prosecution filed a confidential motion seeking to amend its Rule 65 ter
Exhibit List to add documents pertaining to the BorovCanin Statement and admit them into
evidence.®® On 25 October 2007, the Trial Chamber admitted Borov&anin Statement as evidence
against him.**° With regard to the use of Borovcanin Statement against the co-Accused, the Trial

Chamber concluded, by majority with Judge Prost partially dissenting, that unless Borovcanin was

submission detailing why he was unable to give evidence. Submission by Dragan Joki¢ Presenting

Grounds to Justify His Refusal to Respond to the Summons to Appear before The Court,

confidential and ex parte, 31 Oct 2007 (French original), 2 Nov 2007 (English translation). On

resumption of proceedings the following day the Trial Chamber rejected Joki¢’s submission as

groviding any basis for not giving evidence. T. 17275 (1 Nov 2007).

9 See also Prosecutor v. Popovic et al., Case No. IT-05-88-T, T. 17279-17281 (1 Nov 2007).

Scheduling Order, 9 Nov 2007; Contempt Proceedings against Dragan Jokic, Case No. IT-

05-88-R77.1, T. 1-7 (19 Nov 2007), T. 1-63 (partly in closed session) (10 Dec 2007), T. 1-70

(}g)artially in closed session) (15 Dec 2008).

193 Contempt Proceedings against Dragan Jokic, Case No. IT-05-88-R77.1, T. 2 (19 Nov 2007).

194 Contempt Proceedings against Dragan Jokic¢, Case No. IT-05-88-R77.1, Judgement on

Allegations of Contempt, 27 Mar 2009, para. 37.

195 Contempt Proceedings against Dragan Jokic¢, Case No. IT-05-88-R77.1, Judgement on

Allegations of Contempt, 27 Mar 2009, para. 42.

1% Notice of Appeal Filed by Dragan Joki¢ Against the Trial Judgement, confidential, 14 Apr

2009 (French original), 21 Apr 2009 (English translation).

197 Contempt Proceedings against Dragan Jokic, Case No. IT-05-88-R77.1-A, Judgement on

Allegations of Contempt, 25 June 2009.

1% Prosecution’s Motion for Leave to Amend 65 fer Exhibit List with 18 Exhibits Pertaining to Alistar Graham,
confidential, 6 July 2007; Motion for Leave to Supplement Prosecution’s 6 July 2007 65 ter Motion, 12 July 2007;

Corrigendum to Prosecution’s 6 July 2007 and 12 July 2007 Motions seeking leave to Amend 65 ter Exhibit List,
13 July 2007.

199 Decision on the Admissibility of the Borovcanin Interview and the Amendment of the Rule 65
ter Exhibit List, 25 Oct 2007.

192
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able to be cross-examined the interview could not be used as evidence of the acts and conduct of his

co-accused.’® The Trial Chamber granted the parties certification to appeal the decision.?*

45.  The Appeals Chamber reversed the Trial Chamber’s decision on the admissibility of the
Borovc¢anin Statement against the co-Accused.?®* On 18 J anuary 2008, the Trial Chamber admitted

the Borovcanin Statement for all purposes.203

(b) Documentary Evidence Admitted from the Bar Table

46. On 14 March 2008, the Trial Chamber granted a motion by the Prosecution for admission of
documents from the Bar Table.”** On 12 May 2009, the Trial Chamber granted in part a motion by

Nikoli¢ seeking to admit documents from the Bar Table.?®

47. Between June and July 2009, Popovi¢, Gvero and the Prosecution filed motions seeking to
admit further documentary evidence from the Bar Table.?®® The Trial Chamber denied these
Motions.?” Popovi¢ sought certification to appeal this decision,?®® and Gvero requested the Trial

Chamber to either reconsider its decision, or to allow certification to appeal.209 On 30 July 2009,

290 Decision on the Admissibility of the Borov¢anin Interview and the Amendment of the Rule 65
ter Exhibit List, 25 Oct 2007, Partial Dissenting Opinion of Judge Kimberly Prost.

201 Decision on the Admissibility of the Borovc€anin Interview and the Amendment of the Rule
65 ter Exhibit List, 25 Oct 2007.

292 prosecutor v. Popovic et al., Case No IT-05-88-AR73.1, Decision on Appeals against Decision
admitting Material Related to Borovc€anin’s Questioning, 14 Dec 2007. The Appeals Chamber
dismissed the motions by the Accused and allowed the Prosecution’s motion in the part relating to
the admissibility of the evidence.

203 T.19993 (18 Jan 2008).

204 Decision on Prosecution’s Motion for Admission of Exhibits from the Bar Table, Motion to
Amend the Bar Table Motion, and Oral Motion for Admission of Additional Exhibit, 14 Mar 2008.
205 Decision on Nikoli¢ Bar Table Motion, confidential, 12 May 2009.

206 Vujadin Popovi¢’s Motion to Amend his Rule 65 fer List and for the Admission of
Documents from the Bar Table, with confidential annexes, partially confidential, 23 June 2009;
Vujadin Popovic’s Addendum to the Motion to Amend his Rule 65 fer List and for the Admission
of Documents from the Bar Table, partially confidential, 25 June 2009; Vujadin Popovié’s Further
Addendum to the Motion to Amend his Rule 65 ter List and for the Admission of Documents from
the Bar Table, confidential, 29 June 2009; Motion on Behalf of Milan Gvero Seeking the
Admission of Five Documents from the Bar Table, 9 July 2009; Prosecution’s Motion for
Admission of Exhibits from the Bar Table with confidential appendix, confidential, 10 July 2009.
207 Consolidated Decision on the Motions for the Admission of Evidence and Other Related
Motions, 22 July 2009.

208 Vujadin Popovic¢’s Request for Clarification of the ‘Consolidated Decision on Motions for the
Admission of Evidence and Other Related Motions’ and for Certification to Appeal”, 24 July 2009.
209 Motion on behalf of Milan Gvero seeking Reconsideration of the Trial Chamber’s Refusal to
Allow the Admission of Documents from the Bar Table and, in the Alternative, Certification of the
Same, 24 July 2009.
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the Trial Chamber reconsidered its decision, granted Popovi¢ and Gvero’s requests in part and

admitted some of the proposed evidence.?™”

(c) Expert Witnesses

48. In this case, the Trial Chamber received evidence of 12 expert witnesses called by the
Prosecution and 17 expert witnesses called by the Accused. The Trial Chamber hereby notes a few

specific issues that arose with regard to expert witnesses.

49. On 9 June 2006, the Prosecution filed a notice of Richard Butler’s military reports.211
Popovié, Nikoli¢, Pandurevi¢ and Beara filed motions opposing the admission of this report and
objecting to Butler’s status as an expert military analyst witness.?® On 31 October 2006, the
Prosecution confidentially disclosed five additional reports by Butler which were included in the
Prosecution’s disclosure of expert witness statements.”** On 19 September 2007, the Trial Chamber
permitted the Prosecution to call Butler as an expert witness, adding that the admissibility of
Butler’s reports would only be decided after his examination and cross-examination had

concluded.?**

50. On 26 September a Joint defence motion for certification was filed,?*® which the Trial
Chamber granted on 30 October 2007.2% Subsequently, a joint defence appeal was filed on
6 November 2007.%" On 30 January 2008, the Appeals Chamber dismissed the appeal.218

210 Decision on Gvero’s and Popovié¢’s Motions Regarding Consolidated Decision on Motions

for the Admission of Evidence and Other Related Motions, confidential, 30 July 2009.

#1 - Pprosecution’s Notice of Filing Military Report of Richard Butler, 9 June 2006. This report

contained the “VRS Main Staff Command Responsibility Report” as Annex A.

12 Defence Motion Pursuant to Rule 127(A) for Extension of Time to File the Rule 94 bis Notice Regarding
Prosecution Expert Witness Richard Butler, 2 Oct 2006; Motion on Behalf of Drago Nikoli¢ Joining “Defence
Motion Pursuant to Rule 127(A) for Extension of Time to File the Rule 94 bis Notice Regarding Prosecution
Expert Witness Richard Butler”’, 11 Oct 2006; Motion on Behalf of Vinko Pandurevi¢ and LjubiSa Beara Joining
“Defence Motion Pursuant to Rule 127(A) for Extension of Time to File the Rule 94 bis Notice Regarding
Prosecution Expert Witness Richard Butler”, 17 Oct 2006.

213 prosecution’s Notice of Disclosure of Expert Witness Statements Under Rule 94 bis,

confidential, 31 Oct 2006.

Decision on Defence Rule 94 bis Notice Regarding Prosecution Expert Witness Richard

Butler, 19 Sept 2007.

215 Joint Defence Motion for Certification of the Trial Chamber’s Decision on Defence Rule 94

bis Notice Regarding Prosecution Expert Witness Richard Butler, 26 Sept 2007; Motion on Behalf

of Drago Nikoli¢ Joining the Joint Defence Motion for Certification of the Trial Chamber’s

Decision on Defence Rule 94 bis Notice Regarding Prosecution Expert Richard Butler, 27 Sept

2007.

218 Decisions on Motion for Certification of Decision on Defence Rule 94 bis Notice Regarding

Prosecution Expert Witness Richard Butler, 30 Oct 2007.
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51. On 6 February 2008 the Accused filed a joint motion seeking the exclusion of two
narratives,?*? prepared by Butler and tendered by the Prosecution, on the basis that they lacked
relevance and probative value.??® On 27 March 2008, the Trial Chamber denied the motion, and

admitted the narratives.??*

52.  In December 2006, Gvero and Mileti¢ filed motions requesting the Prosecution to specify
Rupert Smith’s qualifications, and comply with the requirements set out in Rule 94 bis for calling
expert witnesses.??? Gvero filed a further motion on 8 J anuary 2007, arguing that the Prosecution’s
failure to comply with the requirement set out in Rule 94 bis should preclude it from eliciting
evidence from Smith at trial.?*> Gvero further argued that Smith should be precluded from
testifying as a witness because he was also appearing as a factual witness.?** On 30 March 2007,
the Trial Chamber rendered a decision, in which it ordered Mileti¢ and Gvero to file submissions

detailing all the objections to Smith testifying as an expert. 225

The Accused filed separate
submissions on 20 April 2007 challenging the Prosecution’s request to call General Smith as an
expert in relation to the history, function and importance of a Main Staff in general; the function
and operation of the VRS Main Staff; and the command doctrine of the VRS.??® On 11 October

2007, the Trial Chamber permitted Smith to testify as an expert with regard to the history, function,

27 Joint Defence interlocutory appeal concerning the status of Richard Butler as an Expert

Witness, partially confidential, 6 Nov 2007 (filed by Popovi¢, Beara, Nikoli¢ and Pandurevic).

218 prosecutor v. Popovic et al., Case No IT-05-88 AR73.2, Decision on Joint Defence
Interlocutory Appeal Concerning the Status of Richard Butler as an Expert Witness, 30 Jan 2008.
219 Srebrenica Military Narrative of 15 May 2000 and the Revised Srebrenica Military Narrative
of 1 November 2002.

20 Joint Defence Motion Challenging the Admissibility of the Narratives Prepared by Witness
Richard Butler, 6 Feb 2008.

221 Decision on the admissibility of the Narratives of Expert Witness Richard Butler, 27 Mar 2008;
Comparison of Richard Butler’s Srebrenica Military Narratives, 31 Mar 2008.

%22 Motion and Notice Pursuant to Rule 94 bis Relating to the Evidence of General Sir Rupert
Smith, confidential, 15 Dec 2006; General Mileti¢’s Motion Regarding the Testimony of General
Sir Rupert Smith, confidential, 27 Dec 2006 (French Original), 10 Jan 2007 (English translation);
Prosecution’s Notice of Disclosure of Expert Witness Statements Under Rule 94 bis, confidential,
31 Oct 2006.

223 General Gvero’s Motion to Strike Prosecution Response as Untimely or For Leave to Reply:
Motion Relating to Evidence of General Sir Rupert Smith, 8 Jan 2007, para. 10.

224 General Gvero’s Motion to Strike Prosecution Response as Untimely or For Leave to Reply:
Motion Relating to Evidence of General Sir Rupert Smith, 8 Jan 2007, para. 11.

22> Decision Regarding Evidence of General Rupert Smith and the Calculation of Time Limits
Under Rule 126 bis, 30 Mar 2007, p. 4.

226 Submission on Behalf of General Milan Gvero Pursuant to Rule 94 bis Relating to the Proposed
Expert Evidence of General Sir Rupert Smith, 20 Apr 2007; Submissions of General Mileti¢ in
Respect of the Testimony of General Sir Rupert Smith, 20 Apr 2007 (French original), 1 May 2007
(English translation).
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and importance of a Main Staff in general, but not with regard to the function and operation of the

VRS Main Staff, or the command doctrine of the VRS.??’

53.  Following Smith’s testimony, Mileti¢ and Gvero filed motions seeking the exclusion of
Smith’s statement from the evidence or alternatively the redaction of some parts of the
Statement.??® The Trial Chamber dismissed the motion on 11 March 2008, stating that it would not
consider opinion evidence that went beyond Smith’s previously established limits as an expert
witness.”?® Mileti¢ subsequently requested certification to appeal the decision,?*® which the Trial

Chamber denied.?3*

54.  On 1 May 2008, Popovié¢, Beara, Nikoli¢, Borov¢éanin and Pandurevic filed a joint notice
pursuant to Rule 94 bis, in which they disclosed Professor Schabas’ expert report and requested the
Trial Chamber to take notice of its disclosure to the Prosecution.?? On 19 May 2008, the
Prosecution filed a notice, in which it requested the Trial Chamber not to admit the report and
proposed evidence of Professor Schabas, challenging the relevance of the contents of his report and
his proposed testimony.233 On 1 July 2008, the Trial Chamber held that the five Accused would not
be permitted to call Professor Schabas as an expert witness, nor tender the report as an expert report
because the subject on which Professor Schabas’ expertise was offered in this case was a matter
which fell directly within the competence of the Trial Chamber.>** On 30 July 2008, the Trial

Chamber dismissed a request by the five Accused for reconsideration of this decision.?®®

227 Second Decision regarding the evidence of General Rupert Smith, 11 Oct 2007, p. 5.

28 General Miletic’s Objection to the Admission into Evidence of General Smith’s Expert
Statement, 21 Nov 2007 (French original), 28 Nov 2007 (English translation); Passages of the
Expert Statement of General Smith to Which Objection is Taken by Milan Gvero, 21 Nov 2007.

229 Decision on Defence Objections to Admission of the Expert Statement of General Rupert
Smith, 11 Mar 2008, p. 2.

230 General Mileti¢’s Request for Certification to Appeal the Decision on Defence Objections to the
Admission of Expert Statement of General Smith, 18 Mar 2008 (French original), 26 Mar 2008
(English translation).

231 Decision on Mileti¢’s Request for Certification of the Decision on Defence Objections to the
Admission of the Expert Statement of General Rupert Smith, 15 Apr 2008.

232 Joint Notice of Disclosure of an Expert Witness Report Pursuant to Rule 94 bis—Historical
Legal Expert, 1 May 2008.

Notice Pursuant to Rule 94 bis Concerning Defence Non-Military Expert Reports and Two
Military Expert Reports and Objection to the Schabas Report and Testimony, confidential, 19 May
2008.
234 Decision on the Admissibility of the Expert Report and Proposed Expert Testimony of
Professor Schabas, 1 July 2008.

235 Decision on the Request for Reconsideration of the Decision on the Admissibility of the
Expert Report and Proposed Expert Testimony of Professor Schabas, 30 July 2008.
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(d) Impeaching one’s own Witness

55.  During the proceedings held on 17 September 2007, the Trial Chamber by majority, Judge
Agius dissenting, ruled that any party may challenge the credibility of its own witness.?® It granted
a request by all the Accused for certification to appeal the decision.”*” The Appeals Chamber partly
granted the joint appeal by the Accused, holding that the Trial Chamber had erred in putting the

decision to impeach a witness in the hands of the party calling him.?*®

(e) Intercept Evidence

56. On 12 September 2006, the Trial Chamber decided to defer the ruling on the admission of
intercepted communications until the issue could be addressed in a comprehensive manner. %%
Following an order issued by the Trial Chamber on 17 January 2007,%* five Accused filed

submissions substantially describing the nature of their objections to the intercept evidence.”*

57. On 1 May 2007, the Prosecution filed a submission seeking admissibility of intercepted
evidence.?*? In its decision of 7 December 2007, the Trial Chamber found that all of the intercepts
tendered by the Prosecution were prima facie credible and therefore sufficiently relevant and

probative to be admitted.?*® During the trial, the Prosecution tendered 213 individual intercepts of

236 T 15457-15458 (17 Sept 2007).

237 Decision on Certification and Clarification of the Trial Chamber’s Oral Decision on
Impeachment of a Party’s own Witness, 21 Nov 2007.

238 Prosecutor v. Popovic et al. Case No. IT-05-88-AR73.3, Decision on Appeal against
Decision on Impeachment of a Party’s Own Witness, 1 Feb 2008. The Appeals Chamber further
held that a party must seek permission of the Trial Chamber to impeach its own witness in relation
to that witness’s credibility or the substance of their testimony; and that the scope of that challenge
must be subjected to the Trial Chamber’s control. Ibid., paras. 24—28.

239 Decision on Prosecution’s Confidential Motion for Admission of Written Evidence in Lieu of
Viva Voce Testimony Pursuant to Rule 92 bis, 12 Sept 2006, para. 103; Prosecution’s Motion for
Admission of Written Evidence in lieu of Viva Voce Testimony pursuant Rule 92 bis and attached
annexes A-D, confidential, 12 May 2006.

240 Order regarding intercepted Communications, 17 Jan 2007.

241 Defence Submission on Behalf of Drago Nikoli¢ Regarding its Objection to the Admissibility of
Intercepted Communications, 2 Feb 2007; [Popovic] Defence Submissions on the Exclusion of
Intercept Evidence Pursuant to Rule 95, 2 Feb 2007; Accused Beara’s Submissions Regarding the
Lack of Admissibility of Intercept Evidence, 2 Feb 2007; General Mileti¢’s Submission Objecting
to the Admissibility of Intercepted Communications, 2 Feb 2007 (French original), 9 Feb 2007
(English translation); Borovcanin Defence Notification on Joining Other Srebrenica Defence
Preliminary Submissions Regarding Admissibility of Intercept Material and Evidence, 5 Feb 2007.
242 prosecution’s Submission in Support of the Admissibility of Intercept Evidence, with
Confidential Annexes, 1 May 2007.

243 Decision on Admissibility of Intercepted Communications, 7 Dec 2007.
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VRS communications, several related documents and called 28 former intercept operators to testify

in support of the admission of the intercepts.244

10. Provisional Release

58. On 25 April 2008, Popovi¢ filed a motion requesting provisional release “in the form of a

245 which was denied due to flight risk.?** On a Popovié

custodial visit” on humanitarian grounds,
appeal,247 this decision was upheld.248 On 9 July 2008, Nikoli¢ filed a motion for provisional
release under custodial conditions on compassionate grounds.249 The Trial Chamber granted

Nikoli¢ provisional release for a period of four days (including travel time). 250

59. On 15 December 2006, the Trial Chamber denied a second motion for release by
Borovéanin.?> This decision was upheld on appeal.252 On 24 July 2007, the Trial Chamber granted
Borovéanin seven days of custodial release.”>® On 9 April 2008, the Trial Chamber granted

254

Borovcanin seven days of custodial release.”™ The Prosecution filed an appeal against this

decision. ®> The Appeals Chamber remitted the decision to the Trial Chamber for de novo

244

, Decision on Admissibility of Intercepted Communications, 7 Dec 2007.
45

The Accused Vujadin Popovic's Motion for Provisional Release, in the Form of a Custodial
Visit, Based on Humanitarian Grounds, confidential, 25 Apr 2008.

246 Decision on Popovié’s Motion for Provisional Release, confidential, 28 May 2008, public
redacted version, 28 May 2008.

247 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.7, Vujadin Popovic¢’s Interlocutory
Agpeal Against the “Decision on Popovic¢’s Motion for Provisional Release”, 4 June 2008.

248 prosecutor v. Popovic et al., Case No. IT-05-88-AR65.7, Decision on Vujadin Popovié’s
Interlocutory Appeal Against the Decision on Popovi¢’s Motion for Provisional Release, 1 July
2008.
249 Motion on behalf of Drago Nikolic Seeking Provisional Release under Custodial Conditions
on Compassionate Grounds, confidential, 9 July 2008.

250 Decision on Nikoli¢’s Motion for Provisional Release, 21 July 2008. On 30 July 2008, the
Trial Chamber granted Nikoli¢’s motion seeking variation of the terms of his release. Decision on
Nikoli¢’s Motion Seeking a Variation of the Conditions of his Provisional Release, 30 July 2008.
21 Decision on Defence Motion for Provisional Release of Ljubomir Borovc¢anin, confidential
and ex parte, 15 Dec 2006.

22 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.3, Decision on Interlocutory Appeal of
Trial Chamber’s Decision Denying Ljubomir Borov¢anin Provisional Release, 1 Mar 2007; See
also Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.3, Defence Interlocutory Appeal
Against the Trial Chamber’s ‘Decision on Defence Motion for Provisional Release of Ljubomir
Borovcanin’ dated 15 Dec 2006, confidential and ex parte, 21 Dec 2006.

53 Decision on Borov&anin’s Motion for Leave to Withdraw Application for Provisional Release
and to File Application for “Custodial Visit to his Father for a Short Fixed Period Based on
Humanitarian Grounds”, confidential, 24 July 2007.

24 Decision on Borovanin’s Motion for Custodial Visit, confidential, 9 Apr 2008, public
redacted version, 9 Apr 2008.

25 Prosecutor v. Popovic¢ et al. Case No. IT-05-88-AR 65.6, Consolidated Appeal against
Decision on Borovcanin’s Motion for a Custodial Visit and Decisions on Gvero’s and Miletic’s
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determination regarding the duration of release. 2% The Trial Chamber subsequently granted
Borovc¢anin four days of custodial release in May 2008.%7 On 17 December 2008, the Trial
Chamber denied Borovcanin’s request for provisional release under custodial conditions.?®® On
3 June 2010, Borovéanin was granted permission to visit the Embassy of the Republic of Serbia in

The Hague on strict custodial conditions.?®

60.  Mileti¢ and Gvero were again provisionally released during the 2006 and 2007 winter

261

recess?®® and the 2007 summer recess.’®! Both Accused were also granted provisional release

during the break before commencement of the Defence cases,?®? which the Prosecution appealed.263
On 15 May 2008, the Appeals Chamber remitted the decision concerning Mileti¢ to the Trial
Chamber for re-determination and reversed the decision concerning Gvero.®* On 22 May 2008,
Mileti¢ was granted provisional release for a period not exceeding four days (including travel

265 0n 21 July 2008, the Trial Chamber granted Mileti¢’s motion for provisional release for a

time).
period not exceeding seven days (excluding travel time).?®® On 10 December 2008, the Trial
Chamber again granted a Mileti¢ motion for provisional release for a period not exceeding seven

days (excluding travel time).?®” On 15 October 2009, the Trial Chamber denied a Mileti¢ motion

Motions for Provisional Release during the Break in the Proceedings, confidential, 10 Apr 2008,
public redacted version, 15 Apr 2008.

Prosecutor v. Popovic et al. Case No. IT-05-88-AR65.4, Decision on Consolidated Appeal
against Decision on BorovCanin’s Motion for a Custodial Visit and Decisions on Gvero’s and
Mileti¢’s Motions for Provisional Release during the Break in the Proceedings, 15 May 2008.

57 PFurther Decision on Borov&anin’s Motion for Custodial Visit, 22 May 2008.

258 Decision on Borov&anin’s Motion for Custodial Visit, 17 Dec 2008.

259 Decision on Borov&anin’s Motion for Custodial Visit, confidential, 3 June 2010.
260

Decision on Defence Motions for Provisional Release of Radivoje Mileti¢ and Milan Gvero, 7
Dec 2006; Decision on Motions for Provisional Release during the Winter Judicial Recess, 7 Dec
2007.
61 Decision on Motion for Provisional Release from 21 July 2007 until the Resumption of Trial,
13 July 2007.

%2 Decision on Mileti¢’s Request for Provisional Release During the Break in the Proceedings, 9
Apr 2008; Decision on Gvero’s Request for Provisional Release During the Break in the
Proceedings, 9 Apr 2008.

23 Prosecution v. Popovic et al. Case No. IT-05-88-AR 65.6, Consolidated Appeal against
Decision on Borovc€anin’s Motion for a Custodial Visit and Decisions on Gvero’s and Mileti¢’s
Motions for Provisional Release during the Break in the Proceedings, confidential, 10 Apr 2008,
glzblic redacted version, 15 Apr 2008.

Prosecutor v. Popovic¢ et al. Case No. IT-05-88-AR65.5 and Case No. IT-05-88-AR65.6,
Decision on Consolidated Appeal against Decision on Borov¢anin’s Motion for a Custodial Visit
and Decisions on Gvero’s and Mileti¢’s Motions for Provisional Release during the Break in the
Proceedings, 15 May 2008.

265 Purther Decision on Mileti¢’s Motion for Provisional Release, 22 May 2008.
266 Decision on Mileti¢ Motion for Provisional Release, 21 July 2008.
267 Decision on Mileti¢’s Motion for Provisional Release, 10 Dec 2008.
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for provisional release by majority, Judge Prost dissenting.268 On a Miletié¢ appeal,269 this decision
was overturned on 19 November 2009.2° On 11 February 2010, the Trial Chamber denied another

Mileti¢ motion for provisional release by majority, Judge Prost dissenting.271

61. On 21 July 2008, the Trial Chamber partially granted a motion by Gvero seeking
provisional release, permitting a period not exceeding 7 days (excluding travel time) during the
summer recess.?’> On 25 November 2008, Gvero sought provisional release during the winter

T 273 1. 274
judicial recess,”"~ which was granted.

On 1 May 2009, Gvero sought provisional release during
the period for preparation of closing arguments,275 which was granted by the Trial Chamber.?’® On
a Prosecution appeal,277 this decision was overturned.?’® On 28 July 2009, in response to a motion

- s 279 280
to reconsider the provisional release

the Trial Chamber granted Gvero provisional release.
This decision was, again, appealed by the Prosecution and overturned by a duty Judge.281 On 17

December 2009, the Trial Chamber, by majority, with Judge Agius dissenting, granted a Gvero

%68 Decision on Mileti¢’s Motion for Provisional Release, confidential, with public dissenting

Oé)inion of Judge Prost, 15 Oct 2009.

2 Prosecutor v. Popovic et al. Case No. IT-05-88-AR65.10, Appeal Against the Decision on

General Mileti¢’s Motion for Provisional Release, confidential, 19 Oct 2009 (French original), 27

Oct 2009 (English translation).

2 Prosecutor v. Popovic et al. Case No. IT-05-88-AR65.10, Decision on Radivoje Miletic’s

Appeal Against Decision on Mileti¢’s Motion for Provisional Release, confidential, 19 Nov 2009,
ublic redacted version, 19 Nov 2009.

T Decision on Mileti¢’s Motion for Provisional Release, confidential, 11 Feb 2010.
272 Decision on Gvero’s Motion for Provisional Release, 21 July 2008.
273

Motion Seeking the Provisional Release of Milan Gvero for Humanitarian Reasons during the
December 2008 Recess, confidential, 25 Nov 2008.

274 Decision on Gvero’s Motion for Provisional Release, 10 Dec 2008 (for a period not exceeding
7 days (excluding travel time)).

Motion Seeking the Provisional Release of Milan Gvero for Humanitarian Reasons during the
Period Allowed for the Preparation of Final Briefs and Closing Arguments, confidential and
partially ex parte, 1 May 2009.

276 Decision on Gvero’s Motion for Provisional Release, confidential, 15 June 2009, public
redacted version, 16 June 2009 (for a period not exceeding 21 days (excluding travel time)).

217 Prosecutor v. Popovic et al., Case No. IT-05-88-AR65.8, Prosecution’s Appeal against
Decision on Gvero’s Motion For Provisional Release, confidential, 17 June 2009.

278 prosecutor v. Popovic et al., Case No. IT-05-88-AR65.8, Decision on Prosecution’s Appeal
against Decision on Gvero’s Motion for Provisional Release, confidential, 20 July 2009, public
redacted version, 20 July 2009.

219 Request for Reconsideration of Milan Gvero’s Motion for Provisional Release in light of the
Appeals Chamber Decision of 20 July 2009, confidential & urgent, 22 July 2009.

2 Decision on Request for Urgent Reconsideration of Gvero’s Motion for Provisional Release,
confidential, 28 July 2009, public redacted version, 28 July 2009.

2L prosecutor v. Popovi¢ et al., Case No. IT-05-88-AR65.9, Prosecution’s Appeal against
Decision on Gvero’s Motion for Provisional Release, confidential, 29 July 2009; Prosecutor v.
Popovic et al., Case No. IT-05-88-AR65.9, Decision on Prosecution's Appeal against Decision on
Gvero's Motion for Provisional Release, confidential, 6 Aug 2009.

27
Case No. IT-05-88-T 10 June 2010

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



motion for provisional release for a period not exceeding 25 days (excluding travel time).?%2 Judge
Prost appended a separate declaration.?® This decision was overturned by the Appeals Chamber on

25 January 2010.2%*

62. On 11 December 2007, Pandurevi¢ was granted custodial release for 10 days during the
winter recess.’®® On 21 July 2008, Pandurevi¢ was further granted custodial release for four days

during the summer recess. 2%

11. Reconstitution of Defence Teams

63.  As of 2 November 2007, co-counsel for Popovi¢ Ms. Condon was replaced by Ms. Mira
Tapu§kovic’.287 As of 5 June 2008, co-counsel for Beara Mr Meek was replaced by Mr. Predrag
Nikoli¢.?®® As of 25 March 2008, co-counsel for Borovéanin Mr. Stojanovi¢ was replaced by
Mr. Christopher Gosnell.?® As of 21 January 2010, lead counsel for Borovcéanin Mr. Lazarevié
was replaced by Mr. Gosnell; in turn Mr Gosnell’s role as co-counsel was filled by Ms. Tatjana
Cmeri¢.?®® Mr. Petrugi¢'was appointed co-counsel for Mileti¢ on 20 February 2007.2°* Mr. David
Josse was appointed co-counsel for Gvero on 12 September 2006.%%% As of 12 June 2009, co-

counsel for Pandurevi¢ Mr. Sarapa was replaced by Mr. Simon Davis.?®

282 Decision on Gvero’s Motion for Provisional Release with Judge Agius’ Dissenting Opinion

and Judge Prost’s Separate Declaration, 17 Dec 2009.

283 Decision on Gvero’s Motion For Provisional Release with Judge Agius’ Dissenting Opinion
and Judge Prost’s Separate Declaration, 17 Dec 2009.

284 prosecutor v. Popovic et al., Case No. IT-05-88-AR65.11, Decision on Prosecution’s Appeal
against Decision on Gvero’s Further Motion for Provisional Release, confidential, 25 Jan 2010.

285 Decision on Pandurevi¢’s Request for Provisional Release on Compassionate Grounds, 11
Dec 2007.

286 Decision on Pandurevi¢’s Motion for Provisional Release, confidential, 21 July 2008, public
redacted version, 21 July 2008.

287 Decision of the Deputy Registrar, 2 Nov 2007.

288 Decision by the Registrar re. assignment of counsel, 5 June 2008.

289 Decision (by the Registrar regarding the withdrawal and assignment of co-counsel), 25 Mar
2008.

2% Decision of the Deputy Registrar, 22 Jan 2010, pp. 2-3.

291

Decision of the Registrar, 23 Feb 2007 (assigning Mr. Petrusic¢ pursuant to the “Decision on
Third Request for Review of the Registry Decision on the Assignment of Co-Counsel for Radivoje
Mileti¢”, 20 Feb 2007).

292 Decision of the Deputy Registrar, 12 Sept 2006.

293 Decision of the Registrar, 15 June 2009.
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12. Site Visit

64. An on-site visit was conducted from 2 to 7 October 2006 to view the relevant sites for the
case, including the municipalities of Srebrenica, Bratunac, Zvornik and Vlasenica.?®* During this
period the Judges only viewed the geographical locations without receiving evidence or comments

regarding events alleged to have occurred there.”®

294 T, 2426-2427 (16 Oct 2006).
295 T 2426 (16 Oct 2006).
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