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TIDS TRIAL CHAl\IBER of the International Tribunal for the Prosecution of Persons 

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory 

of the former Yugoslavia since 1991 ("Tribunal"); 

BEING SEISED OF the "Motion on behalf of Milan Gvero Seeking Reconsideration of the Trial 

Chamber's Refusal to Allow the Recall of Certain Witnesses and in the Alternative Certification of 

thee Same..,', filed confidentially on -19 June-2009 ("Motion"); 

-t~-0TING that ::-Qvem=Seeks reconsideratiem- frnm the -ni-al-Chamber- of its "Partial . Decisien=en 

Gvero Motion Seeking Recall of Certain Prosecution Witnesses and the Reopening oCthe Case" 

("Impugned Decision"); 

NQ~ll"~@-that Gvero~submits-that-he has-show.J1_;__good.cause foFTecalling four witnesses.;:..0_0ntrary to 

the-frllaings-0P.i11~-Trial-chamber in the Impugned Decision; 1 

-''NOTINaG 1..i:ia'"t=-Gvero further_ -submits that the- Impugned- E>ecision depri:v:es- llim of his fair trial 

rights, notablj! by reversing the burden of proof and preventing him- from responding to the 

Prosecution's case·; 2 

NOTING that Gvero ar-gues that the standard that the Trial Cham:berjmposed for permitting .the 

recall ofthe four witnesses was too narrow .and incorrect; 3 

NOTING that,. jfifue motion to recensider is denied, Gv_ero_seeks .certificatioo to appeal the_uart of ~ .L 

llie linptt-gne_d-Desisi=on-in-regard to thexequest toTeca:Jlwitnessesf 

N0'fJN.G:-t..11at Gvero-submits-that 

2 

3 

4 

5 

(1) -dmal-of- the-request t0 -recall witnesses signific;:amly affeGts the· fair c0r::1Eh1et of the 

proeeedings_ by deprivin~him-0f-testing t:he=vernGity-cof-the- evidence. aG!duced- against -:bjm 

and.effectivajyreversing the burden--ofproof ;5 

(2) resolution of the matter by the Appeals Chamber may save time with respect to the 

entirety of the proceedings against Gvero before the Tribunal as it may avoid any possibility 

of a re-trial; 6 

Motion, para. 4. 
Ibid., paras. 5-8. 
Ibid., para. 9. 
Ibid., para. 14. 
Ibid., para. 17. 
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(3) the Impugned Decision plainly affects the outcome of the trial;7 

( 4) the Impugned Decision relates to "matters of such importance" that an immediate 

resolution by the Appeals Chamber may materially advance the proceedings;8 

NOTING that the Prosecution has not yet filed a response; 

-NOTING that re_consider:ation-oCa_._decision i-s-pemiitted fn_exceptionaLcases~'if .a clear error of 

-- r-.easoning_has-.he.en::.demons.trated~or-i:Vit-is-necessary to do-so to preventi~Hsti=ce."9·-and that.:,?i.n-fae--

latte:r:. case, &.;e __ party .arguing- ~for .a reconsiderafren -must satisfy the-Trial Clfamber- that-therec:.are­

eircums-tances-justifyingTecon:siaeration to prevent~injustice; 10 

CONSTIJEJMNG that-Gver-o-has not identifi.-ed~an-error of reasening, because- he has not given any 

j_ustification=forJ'ri:S--prnpgsition-trrat the.:..s1andaxd-that ..the_ 1'--BatChamher. imposed- for p.errrdtting the 

recall of these witnesses was too narrow and incorrect; 

CONSIDERING...EURTHER that circumstances-justify-in g reconsideration to prevent injustice_ do 

not .exist,. given the--n-arrow scope and implications of the -aclmission of the B-oksanica footage, the 

limited nature of the evidence proposed to b.e...recalledby Gvero in response and the current stage of 

the _proceedings; 

NOTING .that;,..pursuant to Rule 73(B), 'ld}ecisions on-all mutiens are without interlocutory-appeal 

save wit.½: ,c;ertlficar:i-on by the Trial Chamber, which may grant such .certification if .the decision 

-.in..volves-ari...-issue=thatwould signifieantry affect the fair a.."9.d expeditious- condtict of the_prneeedings 

or the---"©uteom-e of::tl1e .trial, ancl---for-whl-ch [ .... J an-immediate ... rnsoiuti01rby -the Appeafa-Qhamher 

may-IP..:ateria1l;y~advance the preeeedings:'; 

6 ---lbid.,_par.a_ 18-. 
7 

8 

Ibid;, para. 19. 

Ibid., para. 20. 
9 Decision Denying Motion fora Subpoena Duces Tecum Compelling Momir Nikolic to Disclose his Personal Notes, 

10 January 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision 
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, pp. 4-5 and note 26. See also Ndindabahizi v. 
Prosecutor, Case No. ICTR-01-71-A, Decision on Defence "Requ6te de l'appelant en reconsideration de la 
decision du 4 avril 2006 en raison d'une erreur materielle", 14 June 2006, para. 2 (stating the standard of the 
Appeals Chamber of both ICTY and ICTR for reconsideration of interlocutory appeals decisions). 

10 Decision Denying Motion for a Subpoena Duces Tecum Compelling Momir Nikolic to Disclose his Personal Notes, 
10 January 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision 
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, p. 5 and note 27. See also Prosecutor v_ Galic, 
Case No. IT-98-29-A, Decision on Defence's Request for Reconsideration, 16 July 2004, p. 2 (considering that for 
an appellant to succeed in requesting reconsideration of an Appeals Chamber decision, "he must satisfy the 
Appeals Chamber of the existence of a clear error of reasoning in the Decision, or of particular circumstances 
justifying its reconsideration in order to avoid injustice"). 
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NOTING that Rule 73(B) precludes certification unless the Trial Chamber finds that both of its 

requirements are satisfied, and that even where both requirements of Rule 73(B) are satisfied 

certification remains in the discretion of the Trial Chamber, 11 and that certification pursuant to Rule 

73(B) is not concerned with whether a decision was correctly reasoned or not;12 

CONSIDERING that the Boksanica Footage and the evidence proposed to be recalled by Gvero in 

---response are of-such a limited nature that the mpugned Decision is not one-which significantly 

affects-fue fair mid- expeditious"'conduct~of-t.1:i.e p.r.o:eeedings or the outcome-0f the trial;-

CONSIDERING that, in the opinion of the Trial Chamber, the submissions put forward by Gvero 

fail to take into consideration the late stage of the trial proceedings; 

-CONSIDERING~ e0nseqaently, that.attms=fate staged-the proceedmg-s-the Tria1~cframbe.E::is-1·10t-­

satisfied1:iiat the Irnpagned-Decision invol-ves an issue tllat-w0u1El."'Sign:ificantly affect the-fair and 

e.x.peditious-comluc.t of-the,pmceedings or :the_outcome-of the1:rial, or_for which=an irnmediate­

resolution-by the Appeals-Chamber would materia'Il-y advance~t:he proceedings; 

HEREBY DENIES the Motion. 

Done in Engli:siLand FrenGn-,. the English text being authori1a1:ive. 

· ·Dated tbis-tweney-<-:Si*th-day--of June-2009 
At The Hague 
The-Netherlands 

~ 
.. CarmeLAgius 

Presiding 

11 Prosecutor v. Strugar, Case No. IT-01-42-T, Decision on Defence Motion for Certification, 17 June 2004, para. 2. 
12 Prosecutor v. Milosevic, Case No. IT-02-54-T, Decision on Prosecution Motion for Certification of Trial Chamber 

Decision on Prosecution Motion for Voir Dire Proceedings, 20 June 2005, para. 4. 
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