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29253,

THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory

of the former Yugoslavia since 1991 (“Tribunal®);

BEING SEISED OF the “Motion on behalf of Milan Gvero Seeking Reconsideration of the Trial
Chamber’s Refusal to Allow the Recal] of Certain Witnesses and in the Alternative Certification of
thie'Same”, filed confidentially on-19 June 2069 (“Motion™);

NOTINEG that- Gvero-seeks reconsideration-from the Trial-Chamber of its “Partial -Decision—on
Gvero Motion Seeking Recall of Certain Prosecution Witnesses and the Reopening of the Case”
(“Impugned Decision”);

NOEENG: that Gvero-submits-that-he has-shown _good cause forrecalling four witnesses-centrary to

the-findings-of-fire- Trial Chamber in the Eapugned Decision;!

"NOTING that Gvero further submits that the-Impugned Beciston deprives- him of his fair trial
rights, notably by reversing the burden of proof and preventing himy from responding to the

Prosecution’s case; >

NOTING that Gvero argues that the standard that the Trial Chamber imposed for permitting the

recall of the four witnesses was too narrow and incorrect;

NOTING that, if-the motion to recensider is denied, Gvero seeks certificatien to appeal the part of

the Impugned Desision inregard to the request to.recall.witnesses?
NOEING-that- Gvero submits-that:

(1)  demial-ofthe-request to-recall witnesses significantly affects the fair conduct of the
proeeedings by depriving him-of testing the=veracity=of-the evidence adduced agaimst ‘him

and effectively reversing the burden-of proof;’

(2)  resolution of the matter by the Appeals Chamber may save time with respect to the
entirety of the proceedings against Gvero before the Tribunal as it may avoid any possibility
of a re-trial; ®

Motion, para. 4.
Ibid., paras. 5-8.
Ibid., para. 9.
Ibid., para. 14.
Ibid., para. 17.
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(3)  the Impugned Decision plainly affects the outcome of the trial;’

@) the Impugned Decision relates to “matters of such importance” that an immediate

resolution by the Appeals Chamber may materially advance the proceedings;?
NOTING that the Prosecution has not yet filed a response;

NOTING that reconsideration-of a.decision is-permitted in_exceptional .cases “if a clear error of

- reasoning has been demonstrated-er-if-it-is-necessary to do-so to prevent ,igg,ﬂsﬁﬁé”gfand that=n-the-

latter case, the party arguing for a reconsideration—must satisiy the-Trial Chamber that there:are

circumnstances justifying reconsideration to preventinjustice;'®

CONSIDERING that-Gverohas not identified-an-error of reasening; because he has not given amny
Jjustification-for his-propesitionthat the: standard-that the Teial Chamber imposed: for permitting the

recall of these witnesses was toc narrow and incorrect;

CONSIDERING FURTHER that circumstances justifying reconsideration to prevent injustice. do
not exist, given the-narrow scope and implications of the admission of the BokSanica footage, the
limited nature of the evidence proposed to be recalled by Gvero in response and the current stage of

the proceedings;

NOTING that, pursuant to Rule 73(B), “[dlecisions on-all motions are without interlocutory appeal
save with certification by the Trial Chamber, which may grant such certification if the decision
-involves an- issue-that would signifieantly affect the fair and expeditious conduct of the proceedings
or the=sutcome of-the tdal, and-for which [...J. an-immediate resolution by the Appeais-Chamber

may-materially. advance the proceedings”;

8 Ipid., para. 18.

Ibid,, para. 19,

®  Ibid, para. 20.

Decision Denying Motion for a Subpoena Duces Tecum Compelling Momir Nikgli¢ to Disclose his Personal Notes,
10 January 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, pp. 4-5 and note 26. See also Ndindabahizi v.
Prosecutor, Case No. ICTR-01-71-A, Decision on Defence “Requéte de 1’appelant en reconsidération de la
décision du 4 avril 2006 en raison d’une erreur matérielle”, 14 June 2006, para. 2 (stating the standard of the
Appeals Chamber of both ICTY and ICTR for reconsideration of interlocutory appeals decisions).

Decision Denying Motion for a Subpoena Duces Tecum Compelling Momir Nikoli¢ to Disclose his Personal Notes,
10 January 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, p. 5 and note 27. See also Prosecutor v. Galic,
Case No. IT-98-29-A, Decision on Defence’s Request for Reconsideration, 16 July 2004, p. 2 (considering that for
an appellant to succeed in requesting recomsideration of an Appeals Chamber decision, “he must satisfy the
Appeals Chamber of the existence of a clear error of reasomning in the Decision, or of particular circumstances
justifying its reconsideration in order to avoid injustice™).
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NOTING that Rule 73(B) precludes certification unless the Trial Chamber finds that both of its
requirements are satisfied, and that even where both requirements of Rule 73(B) are satisfied
certification remains in the discretion of the Trial Chamber,'’ and that certification pursuant to Rule

73(B) is not concerned with whether a decision was correctly reasoned or not;'*

CONSIDERING that the BokSanica Footage and the evidence proposed to be recalled by Gvero in
-response are of such a limited nature that the Fmpugned Decision is not one which significantly

affectsthe fair and expeditious-conduct-cf-the progeedings or the outcome-of the trial;-

CONSIDERING that, in the opinion of the Trial Chamber, the submissions put forward by Gvero

fail to take into consideration the late stage of the trial proceedings;

CONSIPERING; consequently, that at this-ate stage ef-the proceedings-the Trial*Chamberis not—
satisfiedihiat the Impagned-Decision invelves an issue that-would-significantly affect the-fair and
-expeditious.conduct of the praceedings or the outcome-of thetrial, orfor which.an immediate-

Tesolution-by the Appeals-Chamber would matertally advance-the proceedings;

HEREBY DENIES the Motion.

Done in Englishiand French, the English text being authoritative.

At

.
_ Carmel Agius
Presiding
" ‘Dated this.twenty=sixth-day-of June 2009
At The Hague
The Netherlands

I prosecutor v. Strugar, Case No. IT-01-42-T, Decision on Defence Motion for Certification, 17 June 2004, para. 2.

2 Prosecutor v. MiloJevié, Case No. IT-02-54-T, Decision on Prosecution Motion for Certification of Trial Chamber
Decision on Prosecution Motion for Voir Dire Proceedings, 20 June 2003, para. 4.
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