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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory

of the former Yugoslavia since 1991 (“Tribunal’);

BEING SEISED OF the “Joint Defence Motion Seeking Certification of the Trial Chamber’s
Decision on Prosecution’s Motion to Add Eighteen Witnesses to its 65 ter List and to Admit their
Written Statements Pursuant to Rule 92 bis”, filed confidentially on 5 February 2008 (“Motion™), in
which all seven Accused seek certification to appeal the Trial Chamber’s “Decision on
Prosecution’s Motion to Add Eighteen Witnesses to its 65 ter List and to Admit Their Written
Staterments Pursuant to Rule 92 bis”, issued on 29 January 2008 (“Impugned Decision™);

NOTING the Prosecution’s “Response to Joint Defence Motion Seeking Certification of the Trial
Chamber’s Decision on Prosecution’s Motion to Add Eighteen Witnesses to its 65 fer List and to
Admit Their Written Statements Pursuant to Rule 92 bis”, filed confidentially on 18 February 2008
(“Response™), and the “Joint Defence Motion Seeking Leave to Reply and Reply to Prosecution

[Response]”, filed confidentially on 21 February 2008 (“Reply™);
NOTING that in the Motion, the Defence challenge the Impugned Decision on the grounds that:

a. the Trial Chamber did not explain what “good faith” the Prosecution demonstrated for
requesting to add witnesses to its Rule 65 ter List “only a month before the closing of its

case”;1

b. the Impugned Decision prohibits the Defence from challenging the evidence admitted in
the eighteen written statements (“statements”) which “constitutes an incorrect
interpretation of governing law which interferes substantially with the rights of the

Accused to a fair 1:1‘ial”;2

c. the Trial Chamber’s interpretation of the formal requiremnents of Rule 92 bis(B)
“constitutes an incorrect interpretation of governing law which obstructs the rights of the
Accused to a fair trial™;’

d. admitting the statements without cross-examination denied the Accused “the right of
confrontation [sic] the witnesses against them and effective assistance of counsel, in

violation of the Article 21.2 and 21 .4(@)”;4

! Motion, para. 8.
% Ibid., para. 12.
* Ibid., para. 17.
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e. the Trial Chamber’s interpretation of Rule 92 bis(B) 1s “too broad, permitting the
Prosecution in effect to introduce statements which fail to fulfil the requirements of said

rule, while paying lip service to the spirit and intent of Rule 92 bis(BY';

f. as a result of the Impugned Decision, the Defence “will be forced to either recall

witnesses, or call additional witnesses in the Defence Case”;6 and

g. should the Defence arguments be accepted by the Appeals Chamber after trial, this will
“likely result in the invalidation of any findings in the Trial Chamber Judgement based

on the evidence introduced through these eighteen witness s’catemcnts”;7

NOTING that in its Response, the Prosecution argues that:

a. the Motion mainly focuses on the merits of the Impugned Decision, and the Defence

have failed to meet either requirement of Rule 73 (B);8

b. the Defence’s assertion of unfairmmess as to the timing of the Prosecution’s motion
granted in the Impugned Decision “fails to address how the [Impugned] Decision affects

the fair and expeditious conduct of the proceedings or the outcome of the trial;’

¢. the Defence have been on notice since 2006 that the Prosecution would seek the
admission of the statements without cross-examination and the Defence had “ample
opportunity to review the statements, and, in respect of their contents, they could have

cross-examined trial Witncsses”;10

d. the evidence admitted in the Impugned Decision “is cumulative[,] concerns the crime
base[,] and does not go to the acts or conduct of the Accused”, and the evidence is

neither prejudicial nor can it be determinative of the outcome of the trial;"* and

e. as the statements do not concern the acts or conduct of any Accused, the Defence
assertion that a final appeal would likely result in the invalidation of findings based on

the statements “is at best wishful”;'?

Ibid., para. 21.
Ibid., para. 22.
Ihid., para. 23.
Ibid., para. 24.
Response, para. 5.
Ibid., para. 7.

Y Ibid., para. 7.

Y Ibid., para. 8

[ R L
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NOTING that in its Reply, the Defence submits that the Motion demonstrates that both

requirements of Rule 73(B) are met, arguing infer alfia, that:

a. “any incorrect interpretation of governing law infringes on the rights of the Accused to a

fair trlal”;13

b. the Prosecution’s argument that the Defence could have cross-examined trial witnesses
regarding the evidence in the statements is “contrary to common sense” because the
statements were not in the record, the witnesses were not on the Prosecution witness list,
and “the Defence is not and cannot be obliged to contest the evidence that the

Prosecution has never bothered to place on its 65 ter list”;* and

c. crime base evidence “is equally as important as the evidence concerning acts and

conduct of the Accused”;ls

CONSIDERING that, pursuant to Rule 73(B), “[d]ecisions on all motions are without interlocutory
appeal save with certification by the Trial Chamber, which may grant such certification if the
decision involves an issue that would significantly affect the fair and expeditious conduct of the
proceedings or the outcome of the trial, and for which [...} an immedziate resolution by the Appeals

Chamber may materially advance the proceedings”;

CONSIDERING that Rule 73(B) precludes certification unless the Trial Chamber finds that both
of its requirements are satisfied, that even where both requirements of Rule 73(B) are satistied
certification remains in the discretion of the Trial Chamber;16 and that certification is not concerned

with whether the decision was correctly reasoned or not;17

CONSIDERING that in the Impugned Decision, the Trial Chamber found that “the statements

concern primarily the impact of crimes upon victims and relate to factors to be taken into account in

2518

determining sentencing”°, and that “to the extent the statements deal with the crime base they are

2 Ibid., para. 11.

 Reply, para. 11.

¥ Ibid., para. 13.

3 Ibid., para. 16.

18 prosecutor v. Strugar, Case No. IT-01-42-T, Decision on Defence Motion for Certification, 17 June 2004, para. 2.

17 See Decision on Defence Motion for Certification to Appeal Decision Admitting PW-104 Interview Statements, 25
April 2007, n 3; Decision on Joint Defence Request for Certification to Appeal Rule 65 ter Oral Decision, 22 June
2007, p. 3; Prosecutor v. MiloSevic, Case No. IT-02-54-T, Decision on Prosecution Motion for Certification of Trial
Chamber Decision on Prosecution Motion for Voir Dire Proceedings, 20 June 2003, para. 4.

B Tmpugned Decision, p. 5.
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cumnulative to evidence already admitted”!®, and that nothing in the statements “goes to the acts or

conduct of any of the Accused”;?°

CONSIDERING that the Trial Chamber is not satisfied, given the nature and subject matter of the
admitted statements, that the Impugned Decision involves an issue that would significantly affect
the fair and expeditious conduct of the proceedings or the outcome of the trial, nor that an

immediate resolution by the Appeals Chamber might materially advance these proceedings;
CONSIDERING, therefore, that neither of the requirements of Rule 73(B) has been satisfied;
PURSUANT TO Rules 54, 73(B) and 126 bis,

HEREBY GRANTS leave to file the Reply and DENIES the Motion.

Done in English and French, the English text being authoritative.

— v

" Carmel Agius
Presiding

Dated this eleventh day of March 2008
At The Hague
The Netherlands

[Seal of the Tribunal]
Y Ibid., p. 6.
® Ibid.
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