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TRIAL CHAMBER III (“Chamber”) of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(*“Tribunal™);

SEIZED of the Prosecution Motion to Add Three Exhibits to its Exhibit List and for
Admission of Such Exhibits, filed by the Office of the Prosecutor (“Prosecution”) on
28 November 2007 (“Motion™), in which the Prosecution asks the Chamber to
authorise the addition of three documents to its Exhibit List filed on 19 January 2006
pursuant to Rule 65 ter of the Rules of Procedure and Evidence (“65 ter List™),

(“Proposed Exhibits™), to which two annexes are attached,

CONSIDERING that in its Motion the Prosecution states that the Proposed Exhibits
admittedly are not new but had not been previously identified, and insofar as they are
similar to other documents, the Defence would not undergo any real prejudice owing

to their late addition to the 65 ter List and their admission,’

CONSIDERING that in order to favourably receive a request to add exhibits to the
Exhibit List filed by the Prosecution pursuant to Rule 65 fer of the Rules of Procedure
and Evidence (“Rules”), the Chamber must make sure that the rights of the Defence
are respected by ensuring that any added exhibits are communicatéd sufficiently in

advance and do not hinder the Defence in the preparation of its cross-examination,”

CONSIDERING that the Chamber may take into account other factors which argue
for or against the request to add exhibits to the list, such as a relationship with the
Indictment or any other valid ground which might justify an amendment to the Exhibit
List.’ |

CONSIDERING that the Chamber notes in this case that the Prosecution mentions

no specific ground in support of its request for the late addition and, on the contrary,

! Motion, para. 2.
2 See, for example, The Prosecutor v. Marti¢, Case No. IT-95-11-PT, Decision on Prosecution’s Motion
to Amend its 63 ter Exhibits List, 15 December 2005, p. 3; The Prosecutor v, Popovic et al, Case No.
IT-05-88-T, Decision on Prosecution’s Motion for Leave to Amend the Rule 65 ter Exhibit List
(*“Popovic Decision”™), 6 December 2006, p. 8; The Prosecutor v. Dragomir MiloSevid, Decision on
Prosecution Motion to Amend its Rule 65 ter Exhibit List, 21 December 2006 (*MiloSevic Decision”),
2.
?See, for example, Popovic Decision, p. 8; The Prosecutor v. Halilovic, Case No. IT-01-48-T,Decision
on Prosecution’s Application for Leave to Vary its Exhibit List Filed Pursuant fo Rule 65 ter E (iii), 14
February 2003, p. 3 (“Halilovi” Decision”); Milpfevic Decision, p. 2.
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the Prosecution itself indicates that these are documents that were already in its

possession,

CONSIDERING that the Chamber infers from this that the Prosecution has not
shown due diligence in examining the evidence in its possession, and that at this very
late stage in the Prosecution case it would be unfair to the Defence to accept the
.addition of the Proposed Exhibits to the 65 ter List without the Prosecution submitting

any relevant ground for doing so.

FOR THE FOREGOING REASONS,
PURSUANT TO Rules 34 and 89 of the Rules,
DECLARES the Motion inadmissible, AND

FINDS MOOT the request to admit the Proposed Exhibits.

Done in French and in English, the French version being authoritative.

Isigned!
Judge Jean-Claude Antonetti
Presiding Judge
Done this fifth day of December 2007
At The Hague, The Netherlands
[Seal of the Tribunal]
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