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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 (“Appeals Chamber” and “International Tribunal”,
respectively), is seized of an appeal filed by the accused Milivoj Petkovi¢ (“Appeal”) on 10 May
2007,' against a decision of the Trial Chamber dated 25 April 2007 (“Impugned Decision”)
dismissing his challenge to the International Tribunal’s jurisdiction over him with respect to certain
paragraphs of the Amended Indictment, which plead forms of individual criminal liability he
alleges are not recognised by the International Tribunal as falling within its jurisdiction pursuant to
Article 7(1) of the Statute.> On 21 May 2007, the Prosecution filed its Response to the Appeal in
the form of a motion requesting the Appeals Chamber to strike the Appeal on procedural grounds.’
Should the Appeals Chamber refuse this relief, the Prosecution requests that it be granted 24 hours
to file its response to the merits of the Appeal.* Petkovi¢ replied on 25 May 2007 and filed a
corrigendum thereto on 29 May 2007.°

2. In his Appeal, Petkovi¢ advises the Appeals Chamber that while he considers that he has a
right to file his Appeal as a preliminary challenge to the jurisdiction of the Tribunal pursuant to
Rule 72(B)(1) and (C) of the Rules of Procedure and Evidence of the International Tribunal
(“Rules”), as a precautionary measure, he also sought certification from the Trial Chamber to
appeal the Impugned Decision pursuant to Rule 73 (B) and (C) of the Rules. At the time of the
filing of the Appeal as of right, that request was still pending before the Trial Chamber. However,
Petkovié submits that should it be granted, he will submit a certified appeal pursuant to Rule 73 of

! Petkovi¢ Defence Appeal Concerning the Trial Chamber’s Decision on the Defence Motion to Strike From the
Amended Indictment Certain Parts Alleging Co-Perpetration, Indirect Co-Perpetration, Indirect Perpetration and Aiding
and Abetting of JCE, 10 May 2007 (“Appeal”).
% Prosecutor v. Priic et al., Case No. IT-04-74-T, Decision on Defence Motion to Strike from the Amended Indictment
Certain Parts Alleging Co-Perpetration, Indirect Perpetration and Aiding and Abetting of Joint Criminal Enterprise, 25
April 2007.
* Prosecutor v. Prlic et al., Case No. IT-04-74-AR72.2, Prosecution’s Motion to Strike Petkovi¢’s Appeal Concerning
the Trial Chamber’s Decision on Defence Motion to Strike from the Amended Indictment Certain Parts Alleging Co-
Perpetration, Indirect Co-Perpetration, Indirect Perpetration and Aiding and Abetting JCE, 21 May 2007 (‘“Response”),
?aras. 2-9.

Response, para. 10.
3 Petkovic Defence Reply to Prosecution’s Motion to Strike Petkovic’s Appeal of 10 May 2007 Concerning the Trial
Chamber’s Decision to Strike From the Amended Indictment Certain Parts Alleging Co-Perpetration, Indirect Co-
Perpetration, Indirect Perpetration and Aiding and Abetting JCE, 25 May 2007; Petkovic Defence Corrigendum to its
Reply to Prosecution Motion to Strike Petkovic’s Appeal of 10 May 2007. The Appeals Chamber notes that Petkovié
attempted to circumvent the Practice Direction on the Length of Briefs and Motions (IT/184 Rev.2) by attaching to his
reply an Annex entitled “Book of References to Relevant Paragraphs of Various Pre-Trial Submissions of Petkovic
Defence Concerning Indirect Perpetration”, made up of arguments against holdings of the Trial Chamber. As Annexes
are not to be used for further arguments the Annex has been disregarded in full.
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the Rules as well.® The Appeals Chamber notes that the request to the Trial Chamber for
certification to appeal the Impugned Decision was rejected by the Trial Chamber on 30 May 2007.’

3. In his Appeal, Petkovi¢ argues that his right to bring this appeal as a challenge to the
jurisdiction of the Tribunal is supported by the fact that the Impugned Decision is explicitly based
on Rule 72(a)(i) of the Rules. The Impugned Decision found that his challenge to the Prosecution’s
pleading of the modes of liability of indirect perpetration, indirect co-perpetration and aiding and
abetting a joint criminal enterprise was in substance a challenge to the jurisdiction of the
International Tribunal with respect to those modes of liability.® However, the Trial Chamber did
not consider that it would expedite the proceedings of the trial to consider the challenge on its
merits, noting that the motion should have been filed during the pre-trial phase and within the time
limits prescribed by the Rules.” Petkovi€ argues that this holding violates his rights as guaranteed

under Article 21 of the International Tribunal’s Statute and renders his trial unfair.'

4. The Appeals Chamber finds that Petkovi¢’s challenge is properly characterised as a
jurisdictional challenge under Rule 72 (D)(iv);11 however, it also finds that Petkovi¢’s claim that he
has a right to file this Appeal pursuant to Rule 72(B)(i) and (C) is misguided. Rule 72(A)(i) of the
Rules clearly states that challenges to jurisdiction must be “brought not less than 30 days after
disclosure by the Prosecutor to the defence of all material and statements referred to in Rule
66(A)(1)”. Additionally, when an Indictment is amended to include additional charges, Rule 50(C)
accords a further period of thirty days in which to file preliminary motions pursuant to Rule 72 with
respect to the new charges. Neither of these situations is applicable to the present case. The motion
which led to the Impugned Decision of the Trial Chamber was filed nine months into the trial of

Petkovi¢ and therefore, his Appeal is inadmissible before the Appeals Chamber.'?

5. The Appeals Chamber is also not satisfied that a failure to resolve this issue at this stage in
the trial proceedings would cause Petkovi¢ prejudice. The Trial Chamber made clear in the
Impugned Decision that it will consider his challenges to the impugned parts of the Amended

Indictment in a decision issued pursuant to Rule 98bis, prior to the presentation of the Defence

® Appeal, paras. 11-12.

7 Décision relative a la demande de certification d"appel de la Décision portant sur la demande de la Défense de
supprimer certains passages de 1'Acte d’accusation du 25 avril 2007.

¥ Impugned Decision, pp. 2-3; see also Appeal, paras. 11-12.

® Impugned Decision, pp. 3-4.

' Appeal, para. 22.

"' See Prosecutor v. Milan Milutinovié et al., Case No. IT-99-37-AR-72, Decision on Dragoljub Odjani¢’s Motion
Challenging Jurisidiction Joint Criminal Enterprise, 21 May 2003.

1 See Prosecutor v. Ljube Boskoski and Johan Tarcéulovski, Case No. 1T-04-82-AR72.2, Decision on Ljube Boskoski’s
Appeal on Jurisdiction, 9 January 2007 (“Boskoski Appeal on Jurisdiction™), para. 3.
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case.”’ As such, Petkovic’s rights under Article 21 of the Statute are not, as he alleges, violated by

the Impugned Decision.'*

6. On the basis of the foregoing, the Appeals Chamber considers that it would be acting ultra
vires if it were to address the Appeal on the merits. Accordingly, the Appeal is hereby
DISMISSED.

Done in English and French, the English text being authoritative.

Dated this 4% day of June 2007, Neaindiia

At The Hague, Judge Fausto Pocar
The Netherlands. Presiding Judge

[Seal of the International Tribunal]

" Impugned Decision, p. 4.
14 See Appeal, paras. 20-25.
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