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TRIAL CHAMBER II of the International Tribunal for the Prosecution of Persons Responsible 

for Serious Violations of International Humanitarian Law Committed in the Territory of the former 

Yugoslavia since 1991 ("Tribunal"); 

BEING SEISED OF the "Confidential Motion on behalf of Ramush Haradinaj for Access to 

Confidential Materials in the Milosevic Case", filed on 2 August 2006 ("Motion"), in which 

Ramush Haradinaj seeks access to all transcripts of closed and private trial sessions, confidential 

filings, and confidential exhibits in the case of Prosecutor v. Milosevic "relating to the events 

described in the Kosovo Indictment against Slobodan Milosevic";1 and claims that access to these 

confidential materials is justified because there exists a "temporal, material and geographical 

overlap" between his case and Milosevic, as both cases concern alleged crimes committed in 

Kosovo during an armed conflict between the Kosovo Liberation Army ("KLA") and Serbian 

forces;2 

BEING ALSO SEISED OF the "Motion by the Defence for ldriz Balaj requesting Leave to Join 

the 'Confidential Motion on behalf ofRamush Haradinaj for Access to Confidential Materials in the 

Milosevic Case"', and the "Motion by the Defence for Lahi Brahimaj requesting Leave to Join the 

'Confidential Motion on behalf of Ramush Haradinaj for Access to Confidential Materials in the 

Milosevic Case"', both filed on 10 August 2006, in which Idriz Balaj and Lahi Brahimaj (together 

with Haradinaj, "Applicants") seek leave to join the Motion and adopt all arguments set forth 

therein to the extent such arguments are applicable to them; 

NOTING the confidential "Prosecution Response to Confidential Motion on behalf of Ramush 

Haradinaj for Access to Confidential Material in the Milosevic Case, and Confidential Motions on 

behalf of Lahi Brahimaj and ldriz Balaj to Join the Confidential Motion of Ramush Haradinaj", 

filed on 16 August 2006 ("Response"), 3 in which the Prosecution does not oppose the relief sought 

in the Motion, but submits that certain restrictions should be imposed on the granting of such 

access, including the following: 

1 Motion, para. 1. 
2 Ibid. paras. 4-7 (quotation at para. 7). 
3 On 18 August 2006, the Prosecution also filed a confidential "Corrigendum to Prosecution Response to Confidential 

Motion on behalf of Ramush Haradinaj for Access to Confidential Material in the Milo§evic Case, and Confidential 
Motions on Behalf of Lahi Brahimaj and Idriz Balaj to Join the Confidential Motion of Ramush Haradinaj" 
("Prosecution Corrigendum"), in which it seeks leave to correct the case title on the cover page of the Response to 
read "Prosecutor v. Ramush Haradinaj, Idriz Balaj, and Lahi Brahimaj" instead of "Prosecutor v. Slobodan 
Milo§evic". The Trial Chamber is of the view that such a correction is unnecessary, as the Response was filed 
simultaneously under the respective case numbers of each case, and thus has properly been placed in the case file of 
Prosecutor v. Haradinaj, Bala}, and Brahimaj. 
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a. all applicable protective measures should remain in force; 

b. the Prosecution should be given a period of 28 days to ascertain whether any of the material 
for which access is granted was obtained pursuant to Rule 70 and, if so, to consult the 
Rule 70 provider to obtain consent to disclose the material to the Applicants; 

c. the Prosecution should be granted leave to apply to the Trial Chamber for additional 
protective measures and redaction of the material within 28 working days; 

d. the Applicants should not be granted access to any ex parte Prosecution filings, exhibits, or 
materials from Milosevic; and 

e. the Trial Chamber should allow 28 days after the issuance of its order before any 
confidential material is disclosed to the Applicants; 

NOTING that the Indictment against the Applicants charges them with one or more of the 

following crimes allegedly committed during an armed conflict in Kosovo between the KLA and 

Serbian forces between 1 March 1998 and 30 September 1998:4 persecution,5 murder,6 inhumane 

acts,7 imprisonment,8 rape,9 and deportation10 as crimes against humanity; and murder, 11 rape, 12 and 

cruel treatment13 as violations of the laws or customs of war; 

NOTING that the 16 October 2001 Second Amended Indictment against Milosevic ("Milosevic 

Kosovo Indictment") charged him with the following crimes allegedly committed as part of a 

"deliberate and widespread or systematic campaign of terror and violence directed at Kosovo 

Albanian civilians living in Kosovo", beginning on or about 1 January 1999 and continuing until 20 

June 1999:14 deportation,15 inhumane acts, 16 murder, 17 and persecution18 as crimes against 

humanity; and murder as a violation of the laws or customs of war; 19 and that this campaign was 

alleged to have occurred during an armed conflict between the KLA, on the one hand, and forces of 

4 Prosecutor v. Haradinaj, Bala}, and Brahimaj, Case No. IT-04-84-I, Indictment, 4 March 2005, paras. 14-19, 24 
5 Ibid. paras. 44, 49-51, 54, 56, 59, 61, 63-64, 70, 73-74, 76, 87, 89, and 93. 
6 Ibid. paras. 51, 54, 56, 59, 61, 63, 64, 70, 73-74, and 87. 
7 Ibid. paras. 44, 50, 63-64, 73, 76, 87, 89, and 93. 
8 Ibid. para. 50. 
9 Ibid. para. 93. 
10 Ibid. para. 49. 
11 Ibid. paras. 51, 54, 56, 59, 61, 63-64, 70, 73-74, 79, and 87. 
12 Ibid. para. 93. 
13 Ibid. paras. 44, 49-50, 76, 79, 87, and 93. 
14 Prosecutor v. Milosevic, Case No. IT-02-54-T, Second Amended Indictment, 16 October 2001, para. 53. See also 

ibid. paras. 54-61. 
15 Ibid. para. 63. 
16 Ibid. para. 65. 
17 Ibid. para. 66. 
18 Ibid. para. 68. 
19 Ibid. para. 66. 
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the Federal Republic of Yugoslavia and Serbia, on the other, which intensified beginning in late 

February 1998;20 

CONSIDERING that a party is always entitled to seek material from any source to assist in the 

preparation of its case if the item sought has been identified or described by its general nature, and 

if a legitimate forensic purpose for such access has been established;21 

CONSIDERING that a legitimate forensic purpose for access to confidential material may be 

established by showing the existence of a nexus between the applicant's case and the case from 

which such material is sought;22 that access to material may therefore be granted if the party 

seeking it demonstrates a general "geographical, temporal or otherwise material overlap" between 

the two proceedings;23 and that the respective charges in the two cases need not be identical;24 

CONSIDERING that access to inter partes confidential material from another case is granted if the 

party seeking it can demonstrate that the material "is likely to assist the applicant's case materially, 

or ... there is a good chance that it would";25 and the party seeking the material need not establish 

that it would likely be admissible evidence or applicable legal precedent in the party's own case;26 

CONSIDERING that, if the material sought is covered by Rule 70, the party that obtained such 

material in the earlier proceedings must seek the consent of the Rule 70 provider or providers 

20 Ibid. para. 95. 
21 Prosecutor v. Blaskic, Case No. IT-95-14-A, Decision on Appellants Dario Kordic and Mario Cerkez's Request for 

Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public Post Appeal Pleadings 
and Hearing Transcripts Filed in the Prosecutor v. Blaskit [Case], 16 May 2002 ("Blaskic May 2002 Appeal 
Decision"), para. 14; Prosecutor v. Stanisic and Simatovic, Case No. IT-03-69-PT, Order on Motions for Access to 
Confidential Material, 12 May 2006 ("Stanisit and Simatovic May 2006 Pre-Trial Decision"), p. 6; Prosecutor v. 
Perisic, Case No. IT-04-81-PT, Order on Motion for Access to Confidential Material in the Perisic Case, 12 April 
2006 ("Perisic April 2006 Pre-Trial Decision"), p. 4. 

22 Prosecutor v. Lima}, Bala, and Musliu, Case No. IT-03-66-A, Decision on Ljube Bo§koski's Motion for Access to 
Confidential Materials, 8 June 2006 ("Lima} et al. June 2006 Appeal Decision"), para. 2; Prosecutor v. Blagojevic 
and Jakie, Case No. IT-02-60-A, Decision on Momc!ilo Peri§ic's Motion Seeking Access to Confidential Material in 
the Blagojevic and Jokic Case, 18 January 2006 ("Blagojevic and Jakie January 2006 Appeal Decision"), para. 4; 
Blaskit May 2002 Appeal Decision, supra note 21, para. 15; Perisic April 2006 Pre-Trial Decision, supra note 21, 
p.4. 

23 Prosecutor v. Kordic and Cerkez, Case No. IT-95-14/2-A, Decision on Motion by Hadfihasanovic, Alagic, and 
Kubura for Access to Confidential Supporting Material, Transcripts and Exhibits in the Kordic & Cerkez Case, 
23 January 2003, p. 4. Accord Blagojevit and Jakie January 2006 Appeal Decision, supra note 22, para. 4 (holding 
that such a nexus exists, for example, "if the cases stem from events alleged to have occurred in the same 
geographical area at the same time"). 

24 Stanisic and Simatovit May 2006 Pre-Trial Decision, supra note 21, p. 7. 
25 Lima} et al. June 2006 Appeal Decision, supra note 22, para. 2 (quoting Prosecutor v. Galic, Case No. IT-98-29-A, 

Decision on Mom~ilo Peri§ic's Motion Seeking Access to Confidential Material in the Galic Case, 16 February 2006, 
para. 3). Accord Blagojevit and Jokit January 2006 Appeal Decision, supra note 22, para. 4. 

26 Prosecutor v. Blagojevit and Jakie, Case No. IT-02-60-A, Decision on Motions for Access to Confidential Materials, 
16 November 2005, para. 11. See also Blaskit May 2002 Appeal Decision, supra note 21, para. 15. 
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before disclosing such material,27 even in respect of a Rule 70 provider who consented to the use of 

the relevant material in a prior case;28 

CONSIDERING that, taking into account the Applicants' lack of knowledge about the nature of 

the confidential material in the Milosevic case, the general nature of the material sought has been 

adequately identified in the Motion; 

CONSIDERING that, although the temporal overlap between the current proceedings and those in 

Milosevic is not identical, the similarities in the facts giving rise to the charges against the 

Applicants, on the one hand, and Milosevic, on the other, with regard to events in Kosovo in 1998 

and the first half of 1999 constitute a sufficient geographical, temporal, and material overlap 

between the two cases, and that the Applicants have demonstrated a good chance that access to the 

requested material will materially assist them in preparing their respective defences; 

CONSIDERING, therefore, that the Applicants have demonstrated the existence of a nexus 

between their case and Milosevic, and that they have consequently established a legitimate forensic 

purpose justifying access to inter partes confidential material from Milosevic pertaining to the 

charges contained in the Milosevic Kosovo Indictment; 

CONSIDERING that, because the Registry is the formal keeper of the record, it is the material in 

its possession and under its control to which the Applicants seek access, and to which access may 

be granted by this Chamber pursuant to Rule 75(G);29 

CONSIDERING that some of the material for which access is sought contains information that 

may identify protected witnesses, and that the Applicants have undertaken "to comply with all 

protective measures applicable in the Milosevic case and any additional protective measures which 

the Trial Chamber may order";30 

27 See Prosecutor v. Blaskic, Case No. IT-95-14-A, Decision on "Prosecution's Preliminary Response and Motion for 
Clarification Regarding Decision on Joint Motion of Hadzihasanovic, Alagic and Kubura of 24 January 2003", 
23 May 2003, paras. 11-12. Accord Blaski(: May 2002 Appeal Decision, supra note 21, para. 26, Stanisic and 
Simatovic May 2006 Pre-Trial Decision, supra note 21, p. 7. 

28 Ibid.; Prosecutor v. Delic, Case No. IT-04-83-PT, Order on Defence Motions for Access to All Confidential Material 
in Prosecutor v. Blaski(: and Prosecutor v. Kordic and Cerkez, 7 December 2005, p. 7; Prosecutor v. Delic, Case No. 
IT-04-83-PT, Order on Jadranko Prlic's Motion for Access to All Confidential Materials in Prosecutor v. Rasim 
Delic, 2 December 2005, p. 4. 

29 Stanisic and Simatovic May 2006 Pre-Trial Decision, supra note 21, p. 8. 
30 Motion, para. 8. 

Case No.: IT-04-84-PT 4 27 September 2006 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

CONSIDERING that, pursuant to Rule 75(F)(i) , any protective measures that have been ordered 

in respect of a witness in Milosevic continue to have effect in the Applicants' case, except as they 

have been or may in the future be varied in accordance with an order of a Chamber of this Tribunal; 

CONSIDERING that the Trial Chamber is of the view that the existing protective measures in 

Milosevic, as well as the Applicants' acknowledgement of their obligation to comply with those 

measures, are adequate to maintain the confidentiality of the material, and that it is therefore 

unnecessary to order any redactions to that material or any additional protective measures; 

CONSIDERING that, although the Registry is the formal keeper of the record and a neutral 

non-party to the proceedings, it is often the parties that are in the best position to identify certain 

categories of material with efficiency and particularity;31 

CONSIDERING that neither the Motion nor the Response contains any information of a sensitive 

nature, and that no good cause has been shown for filing these submissions confidentially;32 

31 See Stanisic and Simatovic May 2006 Pre-Trial Decision, supra note 21, p. 10; Prosecutor v. Lukic and Lukic, Case 
No. IT-98-32/1-PT, Order on Sredoje Lukic's Motion for Access to Confidential Information in the Milosevic Case, 9 
May 2006, p. 5; Prosecutor v. Milosevic, Case No. IT-02-54-T, Order on Applicant's Motion Seeking Access to 
Confidential Material in the Milosevic Case, 22 February 2006, p. 5. 

32 See Prosecutor v. Trbic, Case No. IT-05-88/1-PT, Order on Defence Motions for Reconsideration of Severance 
Decision and Time Extensions, 5 July 2006, p. 5 ( ordering the Registry to lift the confidentiality of certain written 
submissions where no good cause had been shown for filing them confidentially); Prosecutor v. Stanisic and 
Simatovic, Case No. IT-03-69-PT, Decision on Stani~ic Defence's Motion for Temporary Modification of Provisional 
Release Conditions, 8 February 2006, p. 3 (noting the Trial Chamber's previous holding that "submissions relating to 
the Accused's ill health and requesting substantive relief shall be made in public unless good cause is shown for 
filing them confidentially" and ordering the Registry to lift the confidentiality of a submission filed confidentially); 
Prosecutor v. Simic, Tadic, and Zaric, Case No. IT-95-9-T, Order, 24 September 2002, p. 2 (considering that 
"proceedings must be in public unless good cause is shown for filings to be made on a 'confidential' basis"); 
Prosecutor v. Braanin and Talic, Case No. IT-99-36-PT, Decision on Motion by Prosecution for Protective 
Measures, 3 July 2000, para. 54 (holding that "everything to do with proceedings before the Tribunal should be done 
in public unless good cause is shown to the contrary"). Accord Article 20(4) of the Statute; Rule 78. 
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PURSUANT TO Rules 54 and 75(G) of the Rules, hereby grants the Motion IN PART and 

ORDERS as follows: 

1. The Trial Chamber grants leave to Balaj and Brahimaj to join the Motion. 

2. In consultation with the Prosecution, the Registry shall identify and give the Applicants access 

to all inter partes confidential material relating to the Milosevic Kosovo Indictment. 

3. If any of the material identified in paragraph 2 above was acquired pursuant to Rule 70, the 

Registry shall give the Applicants access to it only if and when the consent of the providers has 

been obtained by the Prosecution. The Registry shall contact the Prosecution to determine 

which part of this material, if any, is covered by Rule 70, and shall withhold disclosure of such 

material until such time as the Prosecution informs the Registry that consent for disclosure has 

been obtained. The Prosecution shall determine as expeditiously as possible whether any of the 

material in question falls under Rule 70, and shall contact the providers of such material without 

delay to seek their consent for disclosure, even in respect of those providers who have 

consented to the use of the relevant material in Milosevic. The Prosecution shall be responsible 

for informing the Registry as appropriate. 

4. The Registry shall give the Applicants access to the non-Rule 70 material identified in 

paragraph 2 above as expeditiously as possible, and without awaiting the Prosecution's response 

in respect of permission to disclose Rule 70 material. 

5. The protective measures that have already been ordered in relation to the material to be made 

accessible to the Applicants shall remain in place. 

6. The Applicants and their counsel shall not contact any witness whose identity is subject to 

protective measures in Milosevic. 

7. The Applicants and their counsel shall not disclose to the public any confidential or non-public 

material disclosed to it from Milosevic, except to the limited extent that disclosure to members 

of the public is directly and specifically necessary for the preparation and presentation of the 

Applicants' respective defences. If any confidential or non-public material is disclosed to the 

public, any persons to whom disclosure is made shall be informed that they are forbidden to 

copy, reproduce, or publicise confidential or non-public information or to disclose it to any 

person, and that they must return the material to the Applicant in question as soon as it is no 

longer needed for the preparation of that Applicant's case. For the purpose of this Order, "the 

public" means and includes all persons, governments, organisations, entities, clients, 
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associations, and groups, other than the Judges of the Tribunal, the staff of the Registry, the 

Prosecutor and her representatives, and the Applicants, their counsel, and any employees who 

have been instructed or authorised by the Applicants' respective counsel to have access to the 

confidential material. "The public" also includes, without limitation, families, friends, and 

associates of the Applicants; accused and defence counsel in other cases or proceedings before 

the Tribunal; the media; and journalists. 

8. The Registry shall lift the confidentiality of the Motion, the Response, and the Prosecution 

Corrigendum. 

9. In the future, the Prosecution and the Applicants shall file all motions and other submissions 

publicly, appending any sensitive information as confidential annexes, or they shall demonstrate 

good cause why a given motion is being filed confidentially. 

10. All submissions contained in the Motion, the Response, and the Prosecution Corrigendum are 

denied in all other respects. 

Done in English and French, the English text being authoritative. 

,,,.? 

Carmel Agius 
Presiding 

Dated this twenty-seventh day of September 2006 
At The Hague 
The Netherlands 

[Seal of the Tribunal] 
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