
Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

UNITED 
NATIONS 

:CT ,,_ o !l.. ,.. G'o - T 

'b 2 3'2>5~ - b 2-3a; 83 

lntematio11al Trlb1:uud for the 
Pro$ecution of Person 

Ca..~ No. IT-02-60-T 

Responsible for Serious Violations of 
llltematiot al HumruliWian Law 
Committed in the Territory of 
Fonner Yugo hi.via since 1991 

Date: 30 faly 2004 

Original English 

IN TRIAt, CHAMBER I, SECTION A 

Befor,e: Judge Llu Daqnn, Presidin.g 
Judie Votodymyr V~ylenko 
Judge Cannen Maria Argibay 

MT. Hans Holtbuis 

JO July 1004 

PROSECUTOR 

VIDOJE BLAG0JEVlC' 
DRAGAN JOKIC 

11ECISION ON VIDOJE BLAGOJEVIC'S ORAL REQUEST 

The Qffiey of the Prnsecoton 

Mr. Peter McCJoskey 

Counsel for theAet;~ 

Mr. :Mich..~ Kamavu and Ms. Suzaina. Tomanovic for Vidoje Bfagojevic 
Mt. :Miodrag Stoja.aovh! and Mr .. Branko wkic for Dragan Jokic 

Case o.: JT-02,60-T 30 lu]y 2004 

133& 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

£33~ 
TRIAL CHAMBER , SECTION A, ('"Trial Chamber") of the lnfcrnaUooal Tdbuna~ for the 

Prooecut-ion of Pers _ ns Res.pons;ib]e for Seriou Violations of International Hun1aoitari.m Law 

Committed in tile Te,rritocy -of Ute Former Yugoslavia since 1991 ("'Tribunal''), 

BEING SEISED OF am orai r-e{tu, st by Vidoj:e Bfagojevic f "Accu.~ct·•) lo waive hl.s ri~t to remain 
Uent and be heard ("Request"). L 

CONSIDERING tha:t in light of th particular cii:cwnstances of t!hls case in relation t.o the defence 

ol' the ccusod, and specifically, the fact that he bas refusro lo communicate with his a,ss.lgncd 
de:tence thmugho11:1i his trial. lhc Trial Chamber must de:dde oo the Reqirest in order to :fulfi] its duty 
!;o eos11re a fair trial for 1the Accu ed in which the rights acoorded w, him under Anicle 21 of the 
Statllte are fuJJy respected, 

CONS'IO,ERING d\,at under Article 21{4)(d) of dii.e Statnte, the Ace-used has the right: 

to tried in hi. p~-.etice, nd to defend himself in persoo or lhroogh l:egal il!S it.tEITTce of his own 
choos.ing, to he 'mJormtd, if he does not haYe legal w sist{mce-, o thi ri~t; and lO h ve 1,e ~I 
assi-stance a Sl5J!!OO 10 him, In .e11y c e where the illtemL of ju tice so (cqmre, and wilhaut 
payment b him in any case if liie docs not have •· fficlent m to pay for- it, z 

NOTING that Lbe AC(;used was arrested on 10 August 2001 and had bis initial appearance oo 16 
AugitiJ· t 2001, at which he wa repn:-reoted by duty counsel, 

RECALLING that on 31 August 2001. in ~ordancc with a request fiom the Accused} :MichaeJ 
Karnava.o;, a [awyer on lhe Registrar', list of availabJe counsti.4 was appointed as counsel for the­
Accused, 

11 See, Pooc.odu:ral Matte! 23 Jt1ly 2004, TranS!Cripl ~c,s "T .. ") 1226:5--77 (Private Session}. 
2 Sec al ·o, Criminal Procedure: Code of Bosnia f!frld Henegovina, M -. 45 and 46. Article 45 ("MandMory Defence~} o.f 
lhis Code pmvid , in part; "'(3) Aftu 11.11 indictment. It s bocn broughi. for II criminal ofl'en e- for which a pnton :i.entence 
of ten ( I 0) yo or more l'.nii)' be Jll'O'.l'IOOncedi, die IW!.Uscd m~t b1we- a te nse atroi-ney the rime of delivery of the 
indictment (4} If the ll5f)CCI. m the ~C\lsed 1111 the case of m:mdl.ltoey defeni:e, d(le:;S not umln a defense nomey [ ... ) 
the preliminary procoeding judge, p.re.li11tinary hearing judge, the jud,ge or the Presiding judge shall 8Jlpoint hlm a 
def. me attorney iq lhe proceeding&. bi this ca , the ·u~t or the accused iih Ill .have ~e right to a defenst: atwmey 
until lh.e vudict ~me final. andi if a long-term imprisonment is :ixonou~ed for proceedingi; under le,ga! tef.11-0di~s.'' 
3 sec. Roq1:1,-c~ for the Ar.si;gnmcnt of Defonce Coomd ex officio, •igm:d by Vidoje Bla,gojevic on 31 Augw;.t 200 I, .arn;I 
ihe "!R,c:.qm: c:'' by V1dojc Blag:ojevit. diltl:d ZS; August 2001 ro I.he Re~s.tty 111 whicti he stale',s; ' '1 k,i ndly ask you lO 
invite :t.-b. Michael Kam!IV8!l (SAID) to come to the U DU on Thursda!y 30!08,2001 and also to ,nakc it po . jbfo Uiat ] 
m!Zd wilh him because: I inte'llld. to Cilgiigc him on .my de cnce :;ia:ording to me iooicln'lent 1h t was raised .11g!\in, l m 
Thi l'eque t llould be prioril::L<;ed in rdation to the, prcviou one wl'llcb 1 submitle:d to you an<I wbich cone~«! the 
legiil c-0u11 lling with [u111m:,5 mlacted]." (Bodi documents are 011 file with Regi try) 
• Ru.I~ 44 and 45 of the Rtilc.s of Procedw-e ar.d Evidence ("Rules'') gOYUl'.I!, Ulc a ·i:gnment of counsel. Rule 44 
("Appoi11tmc11,t, Quallfic,atiQJl1i and Dllti of Coun~I''} pro ide.<;;, in pan: 

(A) Coun~ cnp,gcd !Jy .a ll\il-5pc-Ot or an a.coosed, shall file a poWl::r of attom y with toe Regi.sttar at r.he earliest 
opportunity. Stibjcct to any dct«min~J:ion by a Chwnbc.r pursuant l,o R1;11ie 46 or 77, a CQll.!n<!lt.l hall be 00□1,1idffl!(I 
qlllllified to rep.,,~.nt :i uspect ·or aoc::ii d if !be: co1:1.t~1 !ililli ties the Regblral:' lhat the coUru;cl i.s 1,dmitted to lhe­
prac;ikc of law In 1:t Sl.1i!i~, or i a Urnvel'Ni~y protc-ssor of I aw, l!f'CW one of r,he two wo Ing tiu,guages -of lhe 
Tril:,iu ~ ,. and i a. member of an a .odooon of ro1msel practis.in; eil the T.rib11nal t1:e1Jgni!ilCd by the R.egi:s1rar. 
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NOT'lNG that ~e issue of the Msigamenl of c-0unsel and co-coUDsel6 was raised by the Accused 
durin,g the pre~trial , tage and during the opening days of the trial proceeding , ' culminating in a 
motion by the AIX:used for lhe replacement of l\i.fichaeJ Karnavas and SUiZana Tomao.ovic {"Defence 
Terun"},s whlch was deDied by the Trial Chamber,9 

CO SIDERING that tJ1e Appeals Chamber dismissed the Accu ·ed.' s appeal of t!he Trial 
Chamber's Couns.et Oeciision, 10 

R_ECALUNG that the Trial: Chamber. '"in an effort to promote better communkadon between th 
accused and oounsel,"11· requested that a leg· i rep,:esentative be appointed "to assist the Accused 
and his defence team in the preparation of bis defenc:c, '11 

CONSIDERING that the. Accused bas rejected the option to appoim .a legal repr~ otative to assist 
in tb , preparation of his de.fonce,13 

(B} Al the request o the llbf)OCt or accused aml w~ the jntercsts of justiioc · o dem~nd, 1h Re d trar ma.y admit a coun$el wh.o doe riot eat cidlu of lhc two worti111g larig\lq · of the Triblll'L!d bu:t who speak,s the- r;iatii;•e lan,guage of lhe s.uspcct o 11cc:used The Registrar m11y impose 1Wcl conditions. as dt;c:med (lflflrup · ate. A su~t or QCc.u~d may !l!pptal a deci ion of Ille Regi trar to the Prerddent. 
{C) In the performance of thcir duties Colll!nsel shall bo 11ojcet 10 the ~e,,.ant provi.!lions of rtie Statute, the RI.lies. it,e R1J,! of Dc~ention a~ any othc.- rul or rq,"Uiation ... adopted by tile Tribunal, !he Hos.t Country Ag,ree1nc111, the Code of ProtcsKionw Conduct for Defenccz Cou.nsel and the oooe11 of pnwtice 'trld e:lhie.s go,;erning their prof. !>10-LI aml, if applicable, the: Directive ,on the Amgnment of Defen(.."e Co111 sd ~l out t,y th Reps.trill' and approved U)' the permanent Judges.. 

Rule 45 (" signme11t of Coonse:!") provides, in part; 
A) Whenever !he inlC:te!l~ Qf ju.sti:oe 110 demand, C:OU!Nlcl ·~lmtl be ih.'1$iped t{) 5!1.lspect,s ()l lilCCll.~erl ,who lack tht! means lg remunenl<: such eoiin.<1d, Sucill. assignmen1$ i>b.tll be tteukd in a.ecurdance wi.U1 t e pn:,ccd e establisl d in r1 IOireotive $Ct out by lhc R~gistr11t and approved by the pcnmment Judges. (B} A li:st of cotm~I who, in addition LO fttlfil!in •he requirt-ments of Rule 44, have shown •hat l!hi;y posse$!, te'Jl5Wable exp!llrimoe in c,rimin, I and/or intemwlioo 11.il.w and have indiica.tec'! their wilh11gn.ess to be a:ss.i~d by die Tribumd to MY penori detiJined unde. th~ au1h1,J1i ty of tin; Tribunal lw::king the means t·o remunerate co oseJ, sllall be kept iby tM Registrac. 

(C) J:r.i pariicutar cirelims1anccs;,, 1,1pon the rt(lU t of pc:rsoo lacking lhe mcfl:fl lo temonerate coonscl, ·i:ho Regi"lnr may~- ·Jgn coullicl v.•hosc Mm.c do . not !!ppe'<lt Qll. he .list b\!li wbo olh~i fnlfih. lhe :11eqnirements of Rule 44. ~ D'e(:i ion by tfo; Re:g'is!Qr A · igni:ng Coun I ai, of 31 Aug1111st. 2001. dated 3 Sqi:tember '2001 and filed 5 ScplA,JI1Jber 200 I , The ln.i tia.l appointment of Mr. Karnav~ w:o~ for 120 daYl, pe.tldins: the; review of Mr. BI gojevtcf, financ:iiril si.;itus, The .0ppoin1menl of Mr. Karm1v • waS; renewed on 24 Deocinbcr 2001 . 6 Su:i:..urill 'tomaoo i'I! was sjgned &S co-colil:nsel to Mr. Blagojeric on. 25 Sept .ml»f 2002. See-, Deci:Slgn by the R~slral' A signing Coun. d of Z Scpteinbcf' 2002-, daltd 2 October 2002 .i!t.d filed. 3 Oct<Yber 2002. 7 See, Oecis:i.oo oo Independent CoUJ!sd for Vidojo Bla,go 'evic Motioo to Jn cruet the Regi tr;ar to Appoint cw Lead imd o-Coun:se!, J July 2000 ('1CQl,lruiel Decis:iou }, parai; 1-22 for an overview .of !he iiic~ of lilli nment of ~ounsiel w the Acco8ed, 
9 Im.lependent Cou!iscl for Vidoj:c Blag,ojevi~' Motion to lru.tn1ct Regisl:ror IO Appoint Ne,w Le.ad aa<I Co-Counsel , ,011 an 1cc p<1!1e and cionfidcmli I ba:si on 5 Ju 2003. 
? See, Coun eel Deci5ion. 
rn Si;ie, Dccisicm QJl1 Appeal by Vidoj r; BJag:ojevic to Rtpl:.u.~ his Defence Tt:,lm, 1.5 Scp(Cmbu 2003; ex [mrU!. 1utd Cm~fidential R~soo for Dcci:sioo on Appeal by Viidojc Blag:o1evid to Repl~ hls Dcfene,c Team, 7 ovembcr 200J, and Publilc and Redacted. Reaso for Deci ioo l1ill Appeal by Bla,gojcvic to Replace his Defence Team, lj ncc~mbu 2003. 
1 CoU.lllsliet Deci:rian, para. t 14. 
12 Couns-e.l Deci~iml, Di position, ( I ,, See Dispos!tion . c~railly for~ tcnn of appointment Md scop,t of ssignment of the I .gal reprr: •ntative.. 
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OONSIDERING that the Ace.used has refused to meet with his Defe.nc:1e Team since the 
commencement of me trial procoedings, 14 save ooce, when he met brietl-)' with Mr. Kania: as and a. 
represemative of OLAD iR early 2004. 

CO SIDERING lhat the Acct1s.ed has consistently stated. that be does not seek to represent 

himself.15 

CONSIDERING 1:hat Michae1 Karna.vas oond~cted cross-eiaminatioo of witnes ; during the 
presentation of evidence, for the prosecu:tlot1 and condm;ted the ex:am.i:aalion~in~chief of witnesses 
during the presentation of evidence for th defence, in accordance with Rule 85 ,(A) and (B) of the 
RuJes 

NOTING that Article 21 ("Rights of the Accused") of lhe Stamte of the TriburnaJ provjdes., in part, 
iin paragraph 4,: "the accused shall be entiUed to the following minimum. guarantees, in fuU eqoity.: 

(g), not lO oo oompeJJod 10 t tify against himself or to confes guilt, " 16 

NOTING tba1: RuJe 84 bis (''Statement of th ccused") of the Rules provides: 

(A) Mti;r lhc ope.L1li111g t1rtemtnts of the pru'i:i or, i: the defcn:oe el~ to defer jt<;. openmg 
Kltftcnwnt pu . uanl to Rul'e 84, after the epcnin& statement of the Pr ecutor. if ~ny, lhe 
accu$Cd ma,y, jf he or ~ c;i wi he , and lhc: Trial Chamber so dci::-ides.,. 10.ake a $Ulteme:ntt 
un~ the control of lhe Triat Chamber .. The ac,cw.5;:d shall not be (ampclkd to make a sofomn 
declarmion iiml shall not be examine(! about the .1;011tenl of the statc,rnenl. 

(B) Th Triail Chrunbcc . hiJII docide on !he prohatiye value,, if any,. of lhc statemeoL 

NOTING that Rule 85 ("'Presentation of • vi.deuce") of lhe Rules provides, in part: 

(B) E-xamiMtion-i.n-clrlef, c:ros -,examination a!ld re-a:arnins.ti,on . h l al.lo ed i il e3Ch c . Jt 
·nail be for the part}' callin.g a wim~11 ro examine ·1111Ch witri,,c-ss in chief, liu:! a Judge may at 
un,y rage put any ()!I~ :tion 10 Ill witne-1i . 

{C) If lhe ,accu d S(I :ires. lib accused may~ as a. witn-ts~ in his or hcr ,1;1wu defeooe. 

NOTING that .Rule 90 r-re ·funony of Wi,tncsse.~·•) of lhe Rtdes governs the procedure for 
th presentation of evLdence lhrough a viva ooe witne .s. a11d provides that: 

1' sec, Memorandum. ftl)rn thee A.;:ting Deputy Chief of di.e Office or Legal Aid and Dek:D. • on Mettert. ,iOLAD .. ) to 1thic 
Presidiii Judge. 22 DeQCmb« 2003 ('"22 December 2003 OIL.AD Memo"),. iJL which the Acti:11g DeptUy Chief of OLAD 
ttfll)rt5 l:w~ ar a moe.ti,,g held bet,.,,,een himself and Mr, .Bt11eojc,•i~ 11.cld on 18 December 2003, Mr. Blagojevi1i refu50d 
Lo i;onside.r lhe Iii t of coonscl pm ided by the Rc,gj II'}' in onk.r lo choose anod!izr c unscl to act ai;. l,ogal re:pre.~~tiv 
1~ SQG, e.g,,. Trial AroctQ!Mgs, 19 Septi:rnbcr 2003, T. 1 87; Tria!l Procciedings, 2 Derernba- ZOO , t . 5459; Mo 'oo 
J·kariog,, 17 JoRc: 2004, T. mm (Pri"1M Se ion)~ 2-2 December 2003 OLAV ! mo, p.am 3, 6-7. It i not wonhy 
that during the m¢elmg held on. IS 0¢cmber 2003, Mr. B higojevif s,tlllCti I.Inn he did not i;:ontest the p!'Oif ~ • nnali m o.f 
J!,{r. Karrulva!l' le&al work a · a coumd. 
1.i See, e-.g., Pre-Tri~ Confer nee,!! May 2003, T. 258: I!~ pane Hearing. 13 .f1,1iy 2004, 'l'. I l ,B6Q (Private Session). 
u, Sec also, 1 nt:emational Co enruit on Ci v.il and Politi~ Rights. Art, 14( }(g); Crimi11!tll Procedlure Code of the 
Socialist federal Republlc of Ytigmlavfa (X977-19'90), Art. LO: ilild Crimi.nal Pmcod1m.: Code of El(;).\;r1i an.di 
Hcnei;ov:ina, A:rt. 6 wit.ch provides• i n part: (2) 1'rn. su pect .or a.¢CU:SCd must be pr(wiood ilh an opportunity to mak;e ~ 

4. 30July2004 
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(A) Every wU:i:ie.s Sib.all,. oofore giving e\li®ooc, make the following ~olemn .dodaratk111; "I solemnly ded!lfe that I will peak the tru h, tlle wMle l!rl.lth and ri(!¢,mng but the truth''. 
f .•. ] 

(B) A witness may object to mnin any smtem.ent whtcll might tend to i,ncrimi 11111t:e the wi!f!~s. The Cbmnbe.i- m11y, howe,\•cr, compel the wltllc--ss to an wer lhe quostion. Testim1lllly c001peJltd in thi5 way shal] not be u1>ed as evidooce i.o a su libl:;nt prosct-"Ution ai; ·n t lhe wi:m. for any offmce other than fa1!1;e te timmy. 

f) Tile Trial a1ambcr shall exercise contml over 1.hc rr.i.ooe amd oi-da of inte{llogatin witnet.!l~ and pmenting eviden.~ $0 as to 

[ .... ) 

{i) mAAe the i11tcrrogalioo Md p!'Meli~tion cffei;ti ve fm the ascertmnmem.t (If Ute tru.tb; am:! 
(ii) avoid needLc COlll urnplioll. of time. 

HJ (i) Cro -examination i;hall be hmitoo lO the wbjoct•tllatt« of the evidcnce-itM:mcf and m tters affocting IJ;i,e credlhil'lty of !he witness m1, where lhe wim is able to i;i.ve evidenec rcle Mt to the C!l~ fo . (he cross-examining party. to thi. s.ubjiect'1iltalter o · that ctu-e. 

(ii) ln the ttOS .examitiation of II wi me s who is, llble to give ·i:-vjd_e1'1.Ce relevant to Ille C;l:!;t; tor lb~ cros ,exami.mn party, coum;:d :shall plill to that witne s the natLI.J;-,c: of the c · - of the party for tllQJll l!hat CQll11~I appe-ar. whicl1 is in oontradiction of the eVidenoe gin:n by tl\\i: wimes . 

(iii) The Trial Ch11mbc:r may, in 1he exercise of i~~ discrreti,Qo, permit enquiry into additional matters.. 

NOTING that oo 3 October 2003 , durmg the t timoniy of form r co-accused Monur Nikolic-, the 
Accused. addre sed the Trial Chamber stating: 

.I ffflvc , cry profoWKI intetts in the truth being ~lab-lishod. I think tb.al l wrn tesrify in 11J:lc5ie proc cling. but I dr.m.'t know how. U r lllese drcttmlt't!mc , I don't see how l c:1n. I do wi!dl to tC11.i:itfy. I w.id.i to convey my und« ·tand'l.ng of the iiitwllioo, and my [1,)k in it in 1be ioter-ei.t of tn.11h so ·that }''O\I would h11vc lhat poim of vtcw Xe, oomider M well for blishing fuc trulh. Woot. l've heartl here o far l 1h .-.k i.s of sur;h a soope I.hat would ww.ant my participa ion, Iha! wowld e.fit al!, and ';l•oold throw light Oil my sil.uation, my positlOil, my eommanding an.d my work in that cntic-al period. I? 

NOTING that on "J ApdJ 2004, during me Pre-Defonce Conference for his defence the Accused 
addressed the Trial Chamber stating: 

[ lllso 11.•ant to touch upon !he qu~rion re.iscd by the Proseclli;or, whether l would i;,e leSti.fying or t'l.ot. J thi11t the Rule !M'e clear. [ ha c the riight to :c.e. tify, but ih.ow? uder wha1, cir-cum tances1 Jn whiclh. way'1 l would say a lol 11:JKkr oath, c-al!l&e im oalh i a lhin.g: t:o be !beli.cved. Truth stand behind an l.l'il¢h, and [ k:iaow !he 11rnth, 

[ ... ]' 
[ have oo tear of clf-incrimina.dm I .ha no dilerrnna whatsoever Jin this resp«t. I wil I ay wbitl I h11vc to ~~Y, and that is lhe oaly tiling 1hat I CfiD say. I 11,•iJI say \ 'hat I know. I hav-e no feill'S .tmd I do11•t nood oov.ice of a lawytt who doe~ ·t wi b mo goodi, Toot ad\'ice would -be s.up:;i:flooos. I will &11y al1 lh:al J lmow with rcg;ard to the t eval!lt tlm , my rQ!e, my po irion, \\•hat I did, where l was.. all my com,llunicatioa~. and al I lhe rest. I cWJ st.a ull lb.at lhe best way I know ho " I m1dusrand i 1. I can l'CC-Olmt all the eveJm ttnd how i came .iboot, th l be<:amo e om1nan.dei o.f rb.e Bratunae Brigade flt th relevant time. l have no ronoem abool tha1 wh~oevet, l!lld [ e.:tpcct 

stm:rnenl ngarding all ,the factt. and e'l'hkn.cc incrimi.n.ati118 iii iUid to ~t all f~ d et.•id nee m his favtt. (J.) he .ru~_pcct ot iiCCU&ed ~hall not be boom:11 to present hi · deftilce or to imswcr que-Sction po.~cd to hlm." n Procedura.l Matters, l Oc:wber 2003,, T. 212:2-:2J. 
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fronl yolll to give me a di.wwc 1.0 prcsellt. an these facts_ becau!le thlill could puhaps di pe!' nll lhe d'Qubt!i. and su picions !h we can bear bei"' voiced here ii/, tow ether lhl,S or tha penon i lying 
m noL l am eni.itJcd al.so to• prer;ent cerruh1 facts reprcli~ myself, ud whether rm guilty m­i nnoc-ent i somethin , at is ll!) to you to j1UJ~e after nearing my le$timoi:1!)' uodet ollllli.. Beeau e of all lhe thin • · lhat c being oi.lhCiiitrated here and ·the res.1.1lting c:lrtum.~tance , l kilidly ask }'OU 
nol 10 limit .a11y fl.l!fth r my rights which h ve dttorio:rated considerably as il i • I \l;·ish to exercl!fle the rigbts given me by the Rlll!!cs of Procedure m d Elvid~ and the lilltc, bt~u.sc il is tt1y rustol'ic role .(md ducy lO present you wilth my view. witbi my stat~ucnt. I H 

RECALLING that on 7 April 2004. the Trial Chamber ad,ris.ed the Accused that whether he mahs 
a tatement r testifies in his case ••depend oo your fttt wilr' and. sttongly advised he Accused to 
con:suU with his counsel oil!l this: issu warning him that "'you may not understand the i:mplica.tiom.s 
of your <est'imon y or yom statement on th merits~" 1 

NOTfNG that oo 4 June 2004 jn the fiaal weeks of his defence case, the Accu ed addressed the 
1'riaJ Chamber stating: 

Yoor Honoor, ·11ce I ee tltlll the :time is quite li~tcd and' ,,.try trictly set up, becawc that's wllill~ [ 
hear from j'OU, md ·nee y(lll mentioned the Om of July, [ don't see an. wbex,c; an opportU11ity for exerci ·ing my f:un.dannental right, :although it says it niay be; exer1a--u:ed, b1111. l believe th:..1.t l!l!n<fer these compl~ ci.rc mslml~s. the H11a.ti<i1:1 is 1110 less <;omplicawd MW than it wa:o: at lhe time olf 
my arr ~l .Please, I. have Ille rig;b.t tn ,~tify underoam before thiit Tdbu.oal, and l ~lieve that if all 
th~ writro11 or oral tatcments can;• weight, tflen rny timMy ~hoold also CilfTY t.-c:rtain weight In !he liigh.t of lht~ whol.G oomple. matter. l don't see toot ~iag. [ said that r het.ve enl.ered thi!i 
s~ . C or the procecdirngs 1.0lnlly imprepm:d, di~pted and u1\i,qf. moo. bcrnUIJjC everything i. 
being done withoot my Jmow.le.d'gc, a.,,; if I am .llOl intcre led at nll. Howe er, I nm ery much lnwre5ted, prtmlllily because ttie lrUlil:! that ha!; ~o be, uncoi,·end in !lile; name ,or j u iice i . crucial or m(l too. Therefore, T wouldn't like to be p11Rih.ed or rmimn aside ror a ingl.i:: moment. J wa11t IO 
nmain , m h as · o t as upon in lhis p~Cffl!l.gS [ had been in nl}' form life,. previi01.l8 
life. lllcr(: ore, l would like to !mow wh J opportunities l ha,.,e: in thi respect so thal I can acl. acoording:ly. Thank you., Yuw- Honour!t.. lo 

:RECALLING that on 4 June 2004, the Trial Cham.tier li'Ccognised tlba the decision to testify· as a 
witne~il in his cas wa.s one. to oo made by Ule Accused, whi1e und'.erscori:n.g its obligation to 
g:uarantee the rights of the Ac-eus:ed, illeh)ding die right uot to incriminate h.hnse~f, and therefore 
'\~tl'o.nigly advised" the Accused to consult with his counS¢1 and be advisoo of a11 Ut.e consequences 
of te t i fying in his case. conc1uding that without en,suri:mg chat the Accused is weH-'mfonned abotit 
the con. equ.ences of his ,t:es ·mony and without the · gre.ement of counsel that be testify, the Tria, 
Chamber would be in a vecy difficult position lo grfillt the Accused ' request to testify in hi, case, 2 

CO SIDERING that die Trial Chamber ha.s an obUgadon to ensure that any waiver of the 
prl vile.ge against sel:f-incriminatioo by the Accused is .knowing, 011.mtacy aod based on sufficient 
awaren ss of the conseguen .. s: of suc:h wai,•er, 

1 Pre-Defcm;:c, Coru' nee, 7 April 2004, T, 38-42. 
1 Pre-Derenee onforen.oe, 7 April, 2004,. 1'. 41, 43. 
l Trial Proceeding , 4 June: 2004, 'T. l03 S8. 
~ 1 T'rial Pruca;ding , Jiinc 2004, T. WlS.7-58. 
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CONSIDERING that on 17 Juil!le 2004, the Trial Chamber held a motion hearing, pursuaot lo Rules 
84 bi and 85 •Of the Rulles, at Vt•hlch it explained to the Accused the opio:ru. availfabl.e io him ~tl 

relation lo his right to remain silent and his right to address l!he Trial hamber, informing him: 

The dir option~ ,waihl!blc to you are: First, tQ c:1:m:isc your righl to reiroon ilcnt; · eoo.ru:ily, tt:i 
male a staterneci:t. undtt -~ control of the Tri.al Oiamber, the c:Ontent of ~/,l'hich. you will oot he 
ex.aini ned atxmt~ or 1!h±rdly, 10 testify under oalh Hlole MY olh witn.esse.-. in this case. 

l.n relflli.O:!l to lhe first option to rcmmn smmt, Article 21 (4 }(_g) of th Statl.tle ui«ml.Ccs that you 
will n0¢ be rompelled lO testify ipinst yours.elf or to oon css guilt. This right i re:lial:ed to the 
right yolill enjoy. 10 be p~!!im~ i1111ooi:mt until p,;o'Ve11 pilty. The urden 1. on the Prnsecution to 
provi. yoo gui]ly beyond ti m1sonabl ooubl, it k not 1/)pon you to prove th.1111 you are innocent. o 
n1ag11t1ve i!Oference wi ll be drawn by thi, Triill Chamber if you choose to r,tmain silent. Alom;g with 
yom counsel, you. sb.ould, lh.erefore, i.:aa:Jully con ider what evit!Gnce ii, before I.he 'Triill Chamber 
li>cfore deci.d.lng: lO add yow testiinl)n)' 1to the evidence that ·l'.IK: Trial Chamber will ,com;ide.r when 
m · ng its ti:ttQI judge:m,ent ill your c~,;e. 

The socoot:I opUOD. to m!lk.e M 1.1m,worn statement is provided in the Ruic ,o , Procedure and 
Evidence., espedillly Rule 84 bh. Wlu le under the exact 1111lgll34!lC of lhc tu , Ui unswam 
mtement i" ge11e:r~II. • made airer die ope11ing Sll:atem.enl of the parties, the Trial Ch. mber doe.~ pQII 

find any reason: to de-fly 100 thee opportunity to make an UMWOm ~terncnt at a later time. What i 
meaIJ,t by ma](j 11g, rut unsworn .staU:mem i. that }'Oil do ci-Ot ,have t:o make U!~ solemn .declar.1tion •. 
altoough you IILIIY if yoo like 111:llke th!.: scle1:nn declararicm st the .srart of :,,our statem:enl, arid you 
.mould 110t be e.xamined by i;itbor pm:ties or fh.e B@c.h aboot the ~Mtent of lhe st.at:em.et11l There 
are 110 glil!ideilioos given for !he lic:ngth of such ru1rrative tatement, ~!though the tn · J Chamber ffils'li' 
I 1mh !he Jenglh if Y'-'li!.I i.tatement exooeds a l'e cmallle lleugllJ. F11 1ennorc. the :; tement is made 
und the oonl:tQl of the Trial Chamib,a,. This mearu:, fer i;x,a:mple, ,tfil1U if 11Ccc1>:u1ry to ~op yo1;1 frnr 
y-0ur proLect.ion 1;11' oc the prorec:timi of oth.cm. at a ccria,11 point in rela!:iim to a ce in topic, the 
Trial Chfimh« ¢11n ,lo w. Based Oll yo~r conduct in tJw proceedings to dellc, d-.e Trill.I Cha:riiibeir 
hi11s no reason t.o be'lieve tlutl you could u!;e your statement to C'llll into qu(::iition lhe dignity Qf ihc 
~ng,s, but it ..-c:minds you of its riWJ,t and it: duty to •ensure ll-~c thc di.gnicy of tlle 
pt"i;NXedi:ng,ll are not c~llw i11to question. ~ . a 81:atcment under RU:le '84 hi.F i~ ge:rumtlly Ill'! worn 
.~1)(1 i~ not subject. (If cro -examLniiliQII or in.qui!)' froJn lihe Bendil. it gen ally wl II cilll)' 
omewhat les11. weight llhllil the testmiony given ndel" 011th thllt i 11bject lo cro -exami11atioI1 and 

inquiry from !:he Trial Chamber, 

The third. optloo ~vaitable to yo11 i to tc 1ify as II wittlc, s ill your c~ Rule 8:5{C) of Che Rule. 
spccific0Uy allow for you to ~tit}. [ you wete to l.estify as a witnC5. ,. 0111 woold be r-equir-ed ro 
tal'e a ~olemn dedlaTatlol'I, Ii ,e any oth wit:cesge in this mat U is ~ .ired that fuc: puty eal.lililg 
the wimcss ex:ami.ne di1; w:m . Therefore, iii your c e Mr. Kiilma,vas wou:ld I~ yoo through 
the eJtaminatioill-in-chicl'T iH que-stio.11-and-Qr,1. wer fonnat. The Rules fu.rthet require llmt cros ·­
cxilmin tfon i p,c,r.ntitt~ for each witne · ; acc:ooiin;).y, bolh die Jotic Ocfoo.ce and the 
Pro51:leulfon would be pcmtittc.d to a.st you qu cioo . Unikt- Rulo 19'0('H)(i), ,ros~x.amiruu.lon ~can 
covu ill)' evidence which you may be in a po ition to prQ'l'WO that is relC!Vant to lhe Pro&eO\!tion·s 
cme. Ot' course. you ffl.llY invoke yol:lf' right to fflmi»n silm t on ce.rmin qu«tions if you bel iGve 
th t lhe an Wef may han negative i;;on cqlilcnces. for you. Bul this ,could possibly lead tQ, in me 
circumstanCC-1.i, I . favoW'ablc cons~atiM of !hat aspect of testimony by !he Trial · t\ambcr 
whe,n it !!Si.e ·t,1; your lestimony. Fii:ially, dle Triti!I Oi!!11ilbe:r may aiJlc }'OIi quc tions following your 
ie timony. You should be \ol'1!Rlcd th any incriminating te.stin1ony you give mfly be: u d ag;tinilt 
}'OU.22 

CO SIDERJNG Ital the Accused stated that he under tooo lhe opti.ons and :lltat: :he found die 
second option una c:eptable since h:1s statement. wouJd not carry •he w ight he WC1t1ld like it to carry 
·i.nce it wou]d not be subjec:t lO <:ross-examioation or questions from the judgcs;2 and that he would 

~ MotlOl'I H,.aring, l 7 June 2004, T. 10922--2'..5, 
,~ foli.011 Heilmlg, 17 Jime 2004, T. l 092:S (friYa.te ~ion). 
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like to take lhe third option but does not thi:nik lhat Mr. Kamavas slhouJd be al owed to .ask hlim 

. ,:4. questum.s. 

CO 1SIDERING that die Trial. Chamber further e plained 10 th Accused that whd it was in a 
pOSitloo to infomt him of the options available to bitn from an objective pe.rspective. only his 
counsel Mr. Kama w1s., wonJ.d be in a position to a:d\lis.e him OI) wflich option 'i'r'as m.ost appropriate 
for him in the d«:UIR!ltar1ce of 01.is case, u 

CONSIDERING THEREFORE that the· Trial Chamber order-ed the Accused to meet w~tb Mr, 
Karnavas, to discu s 'l:he three options. availabLe to him .. to detennioe which option is the best for 
you itl the current circunu tances of your case-." and, in the event that be chose lO make a stateme1H1 

urged him -to discus the 001uents of the stateme"l wi:th Mr. Kama as, and 'f he chose to te tify, 
reqll.ired him to meet with lvlr. Karuavas "at ru:iy time and as many times, as ne~s.sa.ry lo ensl.life fuat 
y-ou are. fully and sufficientliy prepared to come before this Trcal CJaamber as a witllcss,' .. 2ti 

RECALLING that me Trial Chambe!I" instructed the Acclll$(:d to inform it about the ti:rst such 
meeting by 7 Ju1y 2004, 

CONSIDERJNG that: the Accused refused to meet with Mr. K.imavas. as ins,m;ioted by the Trial 
Cbambe:r/ 1 

CONSIDERING that the Trud Chamber held n ex pt.n1e hemi:og on 13 July 2004 to discuss the 
maue-r f: 11th.er and lo determti.n.e whether the Acx:used mad~ an informed decision about whether or 
nol to wstify in his tdal. a:t which Mr. Karnavas reported w the Trial Ch.ambeli 011 his 1UtSuccessful 
fforts w meel with the Accased,28 

CONSIDERING tut the Accused iodkated that he wishes to te ·tify under oath before the Trial 
Chamber in open session,29 but that h would re ··'absolutely impossible" for him to answer 
questions pu to him by Mr. K.atnavas,30 

CONSIDERING FURTHER that th Accused again ~ se.rted bis wish that "a.U the possibilities 
[ .. . ] be e.xhai:Jsled before [th · Trial Chamber] reaches the conclusioo that BJagojevic is guUty to 
su:ch and such ex:tent,''11 

2.-!. M!Jtion H ril'IS, 1.7 June 2004, 'f. !0928 (Private ei.l>i:on). 
:, MotiOII He111"1.Ji1J'1:, I? l'inne 2004, T. I 09'22.. 
16 Motion Hcati!lg, 1 June 2004,, T. loo-29. 
l 7 Sec, Memorandum from Rcgi .. tr-ylOLA.D to the Trial CMmbc.-, 1 lu:ly 2004: :md Memorandum li-001 Regi try/OLAD to the Trial Chan1bcr, 9 July 2004. · i R fa par, Hearin!;';, l 3 July 2004, T. ] 1856-57 (Pri Vllttc SMsion.) . 
.?? Ex pa~· Hearing. J3 ILdy 2004, T. I lS62 (Prht.~te . es ion,).. 
JO Bx part• Hearing , 13 My 2004, 'iF. 11 62 (Private S4. ion). 
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CONSIDEJUNG that tlie Trial Chamber again instructed the Aocrused to meet with Mr. Karnavas. 
to discus the issue of whe1her he would te · tjfy in Uli cas.e,,32 

CO SIDEltlNG that during the ex parte hearing, Mr. KaTiui vas provided Ille Acc~sed with his 
p.rofess.ional opinioo Olli lhe three option. available to Mr. Blagoje:vic, indicated wbich option Ile 
believed to be mo t appropriate and in the best interest of ?,.,Ir. Blagojevic,. in light of the 
proceedings to date. :ti 

CONSIDERING that the Trial Chamber suhseguenUy n:quested that the Registry pIO\'ide tine 
Accused with a written ltanslatioa of that section of the transcript of the ex pane hc.aring io which 
M.. Karnavas pr-O\i'idedl his professional opinion 011 the issue of remaining silent, making a 
latemeat or testifying as a witness to the Accos.ed, 14 

FINDJN6 THEREFORE that the Trial Chamber onsi.ders that tb.e Accused has been provided 
wi h the opportunities resour:ces, advice aud ~oforrrunton ,to make an informed deeis:ion about 
whether o waive his right to remain rilent and to appear as a wiUtes.~ in his tt.ial, including the 
oonseque11ces of such wai.vcr; lllll't his deci. ion to accept or reject the resourocs, advice and 
i:nfom:mtion p.rovided to him by th Trial Chamber and his counse] must be respected; and tha:l the 
Accused hru indk:ated that he wishes to waive hl righ to remain ii.eat, a waiver for whk:h tbere is 
no basis before •this Trial Chwnber to conclude that hi · waiver is not vol"Untai:y, 

CONSIDERI G that the issue. of whether :rvlr. Bfagojevic would le 'li y in this case was raised 
again on 23 J uty 2004, during which the Accused :staled that his deci 'ion to ~estify was "final", ll 

CONSIDERING that the Trial Cha:robe:r revie:wed tl1c issues implicakd in this dodsion, including 
.malting the solemn declaration and being questioned by all panies with the Accm,od,31'.1 

CONSIDERING that in response to the Trial Chamber's -question -of whether he would answer the 
questions pu to Wm by aU the parties, the Accused responded initiaUy that be would answer an 
que; tioos puit to him ill t , am.i:n:ation~in-chicf and cross--e~ami:rnltioo.:i, 

CONSIDERING that Mr. Karnava:.~ indicated he would be prepared to proceed with direct 
exmnioation. on ![Jre next day of the proceedings, indicatiog lha· it would be Mr. B lagojevic' s, choic 
of wheth r to prepare for the direct c;unnlnatlon With hlm,3 

]l &?fire He "ng, 13 J11ly :2004, T. 11864 (Pri\i'Dle s~ "oo). 
~2 £c pim: Hearing, l 3July 2(1(1.4, T. J] 867 (Pri vat!: Se ion). 
l) &pare Hearing, I J July 2004, T .. I 1864-66 Priva.te Ses:rlrm). 
· Trial Pmoei:idins • 22 J11Jy 2004, . 1212o (Priwn:c Se._~ion ,, 
» P~nral Mai.ten;, 23 July 2004, T. 12266 (Pri"'ate Sdl ' l)n) . 
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CO ·SIDERING lbat afte-r the Accused indicated that he needs preparation before hi testimony 

but ould not conduct any preparations. with Mr. Kama as,. the Trial Chamber asked the direct 

question of whether he would follow the proced'tlre for examination-in-cbieJ as t--0ut in Rule 

85(B) of Um Rules, namely tha.t the party caHiog the witne;ss examine the witness, i.e., M.t. 

Kamavas would ex.amine Mr_ BLagoje it:, to which the Accus:ed responded that he would not 

an. wer aoy qu s ·ons put to him on direct exainioation b}' Mr. Kamava 'l 

FINDING THEREFORE that the Accused' .s refusaJ to foll.ow the procedure established in lhe 

Rnle . for the pre-sentation of testimonial evidence as endorsed by the Trial Chamber., constitutes an 

effecl i ve w· i'\i•er to appear as a wjt:ne in Ms ~ru-e, 

PURSUAN'f TO Rules 84 bi.s 85 and 90 of the Rule , aod Articles 20 and 21 o f the StattUc, 

HEREBY DETERMINES that, unle s there is a change of c:ircumstarices, lbe following two 

options remain 1:waiJable to Vidoje Blago · vie: 

1. To mak a sworn or un wom statement under the control of the Trial Chamber, the 
contents o which he shall not be examined about, pu:rsmmt to Rule 84 bis; or 

2.. To remain il nt; 

AND FURTHER DECIDES lhat should Mr. Blagqjevil.'.! cboose to make a statemenl: 

1. Tbe s:latement haJl be made 01:1 Wednesday, 1 September .2004; 

2. The statement shaU not exceed 4.5 hours; and 

3. The tat:ement shaJJ be limited to those matters raised by the Indictment brought against. 

him o . 26 May 2003~ 

AND REQUESTS th.at Uri · Decision is translated into BlCI and provided lo the Accused a soon 

as practicable. 

Done in English and French, the English version being authoritati e. 

<Ji __ :S)~f;,==> 
Judge Liu Oaqun 

Dated this thirtieth day of July 2004, Pre.siding 
AtTh.e Hag;IJ 
The. Netherland. 

JSeal of the Tribunal] 

l.S Prwr:dlilral Ma.tte:rs, 2J ]uly 2004, T_ l2266-tl7 (Pri ate Session). 
l1 Proocdm:al Matteis,. :23 Jnly 2004, T. l 12G1 (Privat.e ~:.i<m). 
~3 Pro edural Matters, 23 July 2004, T. 1~-69 (Prl 11~ ~ , ioo)­
'9 Procedural .fatters,, 23 July 2004, T. 12273-77 {Pri atl! Scsslon). 
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