
Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

UNITED 
NATIONS 

lT- 0{- 'ft~ I 
J ;jl'J,60 · /J i.3/1~!} 
4(6 kAV J,;Oo If 

s.e o . 
Inte:mat:ional Tii unal for the Prosecution of 
Per Re ponsibl. for eri u Vio]atfons of 
International, Hmnani taiian Law Committed in 
the Territory of F nner Yugo. ] via. sin e 199 l 

Da e: 

Original..: 

26May2004 

English 

Bcfm.,: 

Decision of: 

COAMBERII 

Judge Kevin Parker 
Judge Krister Thelin 
Judge Christine Van Den W ngaert 

Mr. Hans HoUhu.is 

PROSECUTOR 

v. 

PAVLE STRUGAR 

DECISION O THE ADl\USSfflILITY OF CERTAIN 
DOCUMENTS 

'£.be Otliee of the P~ 

Ifs. Susan ome_t& 
fr, Philip Wein.er 

Counsel for tfle Accused: 

Mr. Gor a Rodie 
Mt·. Vladimir P rrovic 

asc- ,u. lT-()l-4"LT 2<i May 004 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

I. THE MOTION 

l. This decision of Trial Chamber 11 i in re· ct of the- Pro ~ution' oral motion of 18 fay 

2004, imn'.lediately before cl ing 'the ca for U'1e Prosecution, t ha e adminc.d into evidence the 

follo,wing documents: 

• MR P84 MFI P86.L 'MFI P.86.2, ~lFT P86.3, [fl P51, ing documents tendered by the 

Pros ution during trial and mar · d for idenlifi atio11, but not y t admiued into evidenc ; 

• Statement b Dr. eg -din dated ] 5 _ ril 2004, five hospital r cords of I vo 7la~ica rela'l:i:ng 

to the tr - tment he received for hi 1991 injury, being document tendered for the fi . t time. 

to rebu issues raised in ro s-exarnination of Ivo Vlas' c , whose e idence concluded on 

27 February 2004.; 

• Docwn nt 65 ter uo. -5, document 65 tet no. 350, ocument 65 ter no . . :21 being 

documents tendered in fu.H for d1e first ti.me. 

2. Thi.': Defence obje.cted o the a mi· io of each of these documents. a ·ide from do umcnt 

marked MFI P86. MFI P86.2. MFI P 6..3 and the five-hO'ipital f· ord o · Ivo Vla ica relating to 

the treaunent h recei ed for his 1991 injury.1 Th Chamber heard oral argumen from the parties. 

on 18 May 2004 and granted the partie · until 21 May at 5.00 p.m. to file. submi i nu in writing i 

they so wi hcd. Both parti. availed themse]ve- . of thi. opportunity. The Chamber wm group the 

documents into · ppropriate categoric and deal with them in that way . 

1. Documents re]ating to Ivo Yim ,'s 1991:. in jury 

3. Ivo Vl ica: is listed in (h lndktment3 a · one f the individual . injured as a result of the 

helling in th Old Town of Dub1 nik on 6 December 199'1. On the ba i of medi al 

docurnentalion tendered by the Prosecution during his testimony. an j, ue was identified between 

1 Th position of ~he Defemce based on oral argument ubmitted on 18 May 2004 appelU'Cd Lo be 1bat il o ~ec-teid to ail 

tlie documelll:S tendered, 'but its. su bsicquenl wtitten subnli · ··on, infra fll. 2, gge1 ts -11at. !he Defonoe do oot object to 

the following d \lmeuts: MFI P84, J\,1FI P86.l, MFI P86.2, MF[ P86.3 ru,d 1he hospital r md (as yet unmarked) 

rnfaling lo l o Vl~ica' 1991 injury aoo trcat.m.ent The Defonce ·Jarified its position in a tel.epho11e communication 

with the gal Otficer 011 25 M a 2004. namely lh l 111 y do 1ml rn io,tain their ob 'cction ill relation to documents 

MFl PS6. J, MH P862, ?irm P,86.3 .-nd the hospital recol'd:i (a yet unmarked) 1ehi1mg to I vo Vla!ica' s l 991 injury and 

tre.alment. 
l See Prosc~[ion'. Submission on !be Adm' 'ion into !Evidence of ,.,e.rtain Documents, 21 iay 004. Th 

subntis ions were later amended to ele!e Ute referenc illi 1h!;. fir.st :.enten • of paraillaph .4. to Hie ccslimony of 

D . Kai~ . The Pr ulion .indic,1ted lhat jt was no l:ongcr ee j.ng to rely on Dr. Kaiser' ,_ t timony in l"clation 1to 

documcat 65 rer 111. 21 . See Amondmo:nl · 1he "P eoulion' Subm:ission5 on lbe Admi sion into Evidence of 

Certain Docm1trents" .a.led ] Ma 2004, 24 M.ay 2 . ,See ab.o D fon ·-e Suhmis ion on erning Admi •. ibi.rt}', 21 

May 2004_ 
3 Third Ame ~d Indictment f 10 . mbcr 2003 . 
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the pruties a · to whether the retevan.t injury w to 1r. Vla!foa's right or left leg. The following 

tlocu meats peak to this i ue .. 

(a) MFIP84 

This document was tendered through the Pro ecution witness Ivo Vla ica and mar ed for 

idenli 1ca ion . It i statement d ted 18 February 2004 and s1gned by Dr. Jak:sa Segedin as head of 

the \Vard and Mr .. Ljilj! ,na Betic , •. odic as head of the hospital confimung that lvo VI ica was 

treated in he. urgel'y ward of the Gen rn.l Ho pital in Dubrovnik from 6 - 21 De ember 1991. 

5. h e document • whlch are fficial record of the :ro tian govemme t l'elatirig to 

Mr. Vlasi a•s 1991 injury, were tendered by the Pro(ecntion l:ihrough the witiness Ivo Via ka during 

the course of _ is te ·timony.4 At ,tha time. a decision n the admi ' ·ibility of the documents wm,; 

de! yed ·ro n able the Def, nc - w review the documents., whlch the.y had r•reei.ve-d only one day 

e-arber . .5 MFI P86.1 is an offi fa] decisi.on f the Dubrovnik Office for Work, Health and dal 

Welfare d1_(ted 10 June 1996. rec gnising Ive VJasica as a · i man war in alid' ' entitled to 

'''disability benefit" oo account of " th wou ding o:f hi right upper 1 ". an injury in o.rred when he 

wa · "Ii ounded by shrapne.1 on 6 December 1991''. MFI PS6.2 i· · the ·ocument from th First 

Instance iledical Commit ee for the medical e amination of the per n covered by the Law on the 

Protection of Military and Civilian War mvaJid dated 23 April 1996 and onfirms that lvo Viasica 

1s entitled co recognition of hi in alidity on accou · t of •'the woun 1ng of the right upper leg'" . . MFI 

P 6.3 is appar ntly a . ub. tarrtiaUy illegible handwritten · er. ion of MFI P86.2. 

(c) Sta~ement o[Dr. Jaksa Segedin 

6. 111i docume t i being tender,ed fo the fil'st time. t 1 a tatement dated 15 April 2004 

igned by Dr. Jaksa: · egedin the curren hief of the Surgical Trauma Ward at the General Hospital 

in Dubrovnik.. Dr. Segedin. i al ·o lhe aut11or of :MFl P84 and in hi. stateme t he provides an 

explanation of the wa in which that document as compiled, a.s w 11 s giving an over i w of the 

m' iic I records, · re&e contemporanoou:iil "th Ivo Vlasica' treatment at the ho pita] in 1991. 

which the Prosecution now eek · to tender. 

4 See • 33 7 - ~36 l. 
! T. 36L 

Ca c No.; T- 1-42-
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(d) Hosp,it~l record relating to Lo Vlasica'.s 1991 injua 

7. The Prosecution · - k to tend r for lb~ -first ime five ho pital records (lab lled 

.. A" through ·•E") r lating to Ivo Vlasic.a' 1991 injury. Document "A" appe s to be the entry for 

Mr.. VlMica in the ho pi ar rcgi. tration lo. _ Docum-nt 'B,. is the case history document for 1r. 

Vlasi a. Document·• '' is lhe pecialist's repon, da .ed 6 December 199'1. Document .. D' js th 

re-port of the .-ray department dated 6 Decemb -r 1991. Docu en1t .. E .. i. the anae thesia chart al 

dated 6 December 1991. 

2. Damage to propeny in Dubrovnik 

S. T e Indictment a leges thal numerous buildings and tructures were damaged in he oour 

of the shelling of Dubrovnik on 6 December I 991. Schedu1 - II attached ~o 'the fo.dictrnent list in 

greater detail the damag · alleged. Toe following documents a.re tendered b me Pro ecution in 

connection with th -se allegations.. 

) :MFI P5l_andDp;:umen 65 ter nos . 55 and 350 

In the course of O tnber, ov mber and ember 1991, the Institllt•e for lhe Prote(; fon and 

Conservation of the Historical Monur. e ts of Dubr vnik (hereinafter ''Io titute · apparently carri d 

out th,see ·cparate surveys. of amage to true ire within lbe Old Town, The --rst report appears to 

deal with the dam ae at the end of October 1991. The second re rt appears to deal with damaae 1n 

October and ovembe 1991. The third and last report is cumulative and .appear to deal with 

damaged roughout rhe period 1 October to 31 Dec m r 1991. Thi , tatter rep-Ort is. the · ubject of 

direct evideru::e- and ha already 'been marked ti r idenlff1cacion in this tria] (MFI P:51 ). To ether 

with MFl P5 l, .the 1wo earlier l"eports ( ocument 65 l•er no. 55 and 350 respective! } are tmw 

tenderod in fu)] for che fir t time.6 

3. Mey;ting betwe n UNESCO repre nca iv,e:s, and officials of the SFRY and the Republic of 

1d Serbia 

(a) Document 65 te.r no. 421 

10. This documen puq,orts to be he "Minute .. of the 1eetin with the . uthotities in 

Yugo lavia" by the Mi &ion of Mr. D .. Janicot, D'rector of the cuti.ve Office, Special 

6 The front co ~ and lhe damage report n:liuing to .Fori lmperiaJ on Mouni tdj (2 pages in roe ) from lhe report of 

October 19 1, and ihe front cove.r and th · list of the 45 buildings e aini11ecl (2 pages i.!1 tol l) frotn the rreport of Octo r 

and ovember 1991. 1i re earlier admitted a Exhibit - 082 and D I 1cspec;liivcl . s~(! T . 6137 Exhibii 081) an.d T . 

61 4 {E: mbit D 2). 

4 
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Representative of h .· Oirector-Oeneral of 1JNES 0, ac ompanied by k , ogric 2:8 October -

2 No ember 1991 (Belgrade,. Ljlubljana, Zagreb}.7 

IL HELAW 

1 1. The admi ibili ty of evidence i p ·1ncip.all governed by Ru]e 8 ( C) of the Rufo· of 

Procedure and Evidence which ta es that a Chamber ' 1ay admit any .r:ele an,t evidence which it 

deem to ha probative value." 

l , While Rule 89 (C) appears. to 0 rant th Trial Cham "broad discretion', the Aippeals 

~ amber has held that it ••must be interpreted so that · afe u rd, are provided to nsure that the 

Trial hamber can he a'ti fied that the e idence i reliable . .,fl With thi in nin.d, lh Appeals 

Cham er has indicated tha the reliability of a i.taternent is re1evant t · its duris ibility, and not just 

10 it eight Indeed .. [a] piece of evidence may be o fac king in t m1 of the indicia of reliability 

that. it is not •probative md is therefore inadmi:s ·ible."g- 'This consideration h. been commonly 

pressed in the case-law a a requirement, said o be irnp1icil in Ru1e 89 (C -, that evidence must 

h.a;ve .. suffi ient indicia of reliability". rn 

13. Although there i no g nera1 prohibition against the admission of hearsay evidence in cases 

befor the Tribunal, 11 the f ct th t the eviden e is hearsay and whether the h arsay is fi.rst-hand or 

more remo ed. may be reievam toad mrmination of he probativ value of that evidence. 12 

14. Written tatements, like tlms.e of Dr. Segedin, pr- ent a. slighdy special ·ase re.gard 

admissibili ty . The regime g vcrning such statements en omp . es tmee provision · of the Rui<es, 

he general provision, Rul 89 C), the more pecific Rule 92 bis and ule 89 (F). 

15. Rule 92 bis go ,ems the admissibility of ' 'evidence of a witn in the fulTil of a written 

tatement in lieu of oral te ·timony'. i:, It l.engthy provisions identify stringent requirements t lat 

rnu t be met befor ucb evidence may be admitted. 

7 The origit11al docmnenl hf".,ars the E.RN nos. 0 4493.10 - 03449·339 . 

Prosecmor v. Dedo Kordic et u.f, Case No. 11'·9 -1412-AR7J .5, Decision on Appc.al Rcg1mtin2 Statement of a 

Deceased Witn ', 21 Jul~ 2000, par 20 and 22. 
9 lbid. , para. 24. 
10 See e. •. Pmst:cutor v. ajnil Del lie et al. Case No. JT-96-2 1-AR 7 .2, D •isJon on Applkation of Defendant Zejnil 

'lalic for l£avc to pp,e. I Again t the Dedsi n of !he Trial Cham er Qf 19 JanUlal:}' ] 998 for the Admissi 'lllit of 

1Evide11c , Ma h l 98, para i 9 and 20. 
IL Pr(J:,ecuror v. Zladi.o Alekrm,ski. C No. IT- • 14/1 •. R73, D.:cisio11 on Prosecutor' Ap al on <lmis ibility of 

videnLe. 16 February 1999, para. l5 . 
l l Jhid. 
iJ Rule 92 bi,i of the uks, 

a~ o.: lT-0 1-42-T 
5 
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16. Rule 89( ) merely tactes that a Chamber •'may receive the evidence of a wimess orally or, 

where the imere. ts of justice allo,w, in written fonn." 

17. The Appeals 'hamber has heid fuat Rule 89 (C) pennit ilie admission of hearsay evidence 

in written form, but that the. more . pedfic provi ions of Rul 92 bt.s must appl where rt written 

· tatement i prepru:ed for the purpo es. of ]eg:al pro eeding -.14 Thus, 'l a] party cannot be permitted 

lo tend r a written taxement. gi en by a prospecti e · 'tnes t • an investigator of the OTP -nder 

Rule 89 ( ) in order to avoid he string ncy of Rule 92 bis. »ls Rule 92 bis 11) h - fore to be 

considered the lex sp dalis ''which takes the admi:sibility of written 'tatem ts. of pro pective 

witn sse and U'aDscripl f evidence out of he cope of the lex general.i -of Rn]e 89 ~ _.,H; A. a. 

corollary, hearsay m teria1 which wa not pmpa.rcd for the purposes of legal proc--eedings falls 

outside the cope of Rule 92 bis • d is. in principle, admissible under R ul - 89 (C subject to the 

safeguard implidc i that provisi,on. 17 

18. The bamber wiU not consider Rule 89 (F in deta.i~ other than t _ay that r'IXent 

juri ·prudence indicate that it may allow a party to circunivent th~ strictures of Rule 92 bis in 

admi ting the \vriHen tatemenr of a witnes · that has b en prepared for the pw:-poses of tega1 

proceedin • provided that the witness i made availabte for ems ~examination.'8 As there i._ no 

immediate uggestion of Dr. Segedin estifying in thi case the pro ision would appear not t be 

available to a" sist the Prosecution in this applfoat:ioa. 

19·. The Chamber wishes o emphasise ch l the decisi n to admit. a pa.rtkulm· piece f evidence 

i~ no indication of d1e ultimate weight to be a corded ro it 

ID. DISCUSSION 

20. , he Chantb tum first tu deal with the documents sought to be tendered on the is.sue of the 

·ajury su ta:lned by Iv la~ka. 

21 . Be ginning with the medical records of Ivo Vlas.ica ( documen as ye unmarked) and the 

official rec rds of lhe Croatian government r-el .ting to lvo Vfa i ·s 1991 in·ury (Exhibils 

f4 Prosec1,1,ror- I ' , St,mislav Galic, ase No. IT-9 -29~A.R 73 2 , De "ision on lnledocutoty Appeal Concr:ming 

Rule 92 bi. (C}. 7 June 002 (hereaflcr "'Galic DecisionH). paras 27 and 2 . 
15 lbid. , para. 3 l. 
1~ /bill. , p.aro_ • l. 
17 /hid.. para. 31. 
1 P rrnecutm· v. Slobodan Milr1ie11i • Ca c o. IT --02--:.54a1\R7 . • Dec · •ion on lincdc uto,y Appeal on the. 

Admj si.bility of Evidcnce~:in.-Chief in the Form t'lf Writtcn St:1teil.lilel1l , O September 2(103, pi:'ll'as 16 - l8. 

Ui May 2004 
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MFJ P86.1,. P86.2 and P86.3 lhe Pro ecution ubmi~ tluu. these docUID.euts. are admiss.ible pursuant 

to Rule 89(C) ,of the Rule .19 The Defen,ce do t1ot now oppo - the admi sion o:f these document .w 

22. Tl e Cilambe finds tb.ese. do umenls to be admi sible under the more ge:ne:ral provision o 

Rule 89 (C) of the R.ule \ rather than being su ~1ec to the trictures of Rul 92 bis. si nee they are not 

'\.,;rritten 'tatemeuts prepared for •the purposes of 1 ·gaI proceedings" , being more :similar to what lhe 

Appeal.s Chan ', er de cribed as ••official _reports wlitteu by meone who i · :n t call d as a 

witn ' . 1 Being ,of the vjew that th · th e hold umdard for admis ibil.ity set out in Rule 89 C) of 

the Rules. is mel in relation w these document·, l:he Chamber will admit them. 

::n. As :regards the statement of Dr. S ge<lin dated 15 April 2004 (do u.ment as yet uornar ·eel), 

the parties submit lhe following. 

24. TI1e .Prosecution ·ubmits that thL do ument is admi ible pursuant to Rule 89 ) of the 

Rules. The Pro ecuti n argues that the document is ex.plan tory in nature,. tendered to rebut the 

Det n.ce aUegations as to the que.tionable reliability of Exhibit MFl P84. The !Pro e:eution argue 

that without t!he doctor' . clarifying tatement, t:he Chamber wil be left: with a false impre sion of 

the e-videnoo. :u 

25. The Defence contends that there is no legal basi . fo admitting Dr. Segedin' statement. It 

. ubinits that i{ t1rst received a. copy of the tat.em nt on n Ma at 2J)(l p.m. Ci.ting m the. Appeals 

Chamber' Decision dated 7 June 2002 in lhe Galic ·ase, which held that "[a] party c nnot be 

pemiitted to tender a written sta:t.ement given by a prospecti. 'f - wime - lo an investigator of the OTP 

under .• ule 8'9 {C) in order o avoid the ·trjngency of ule 92 bis' 2:l, it further submits that the 

statement i inadmissible u111der Rul 89 C) for lhis rea on. 

26. The Chamber finds that Dr. Segedin • statemeot of J 5 April 2004 wru. prepared for the 

purposes of legal proceedings and therefore., that it annot. be dmil:!ted under Rule 89 (C), but musl 

rn.eet th. trkter ··tandards of Rule 92 bis to be admi ·ible. Consequ -ntly. the statement i 

inadmi ib& on i ts fa.oe it does not meet,. inter a.lia d1e requiremen set out il1 Ru.le 92 bis {B . 

27. As r gard the scatement date · 18 Febma.ry 2004 and igned by Dr. §egedin as head of the 

ward and .f.r. Ljiijana Be,tica-Rodic head of ho ·pita.I (MFI P84}, the Pro ·ecution submit it is 

admis .ib} under Rule 89 ( ) and lh Defence oppo e its admi ' fon . The hamber observe, that 

19 T. 6729 . 
.,;i See Dc:fo11 e written submi i ru and .mp·ra fu , L 
2 1 Se Galit Dcci:..ioltl, paras. 27. 28 and 31. 
~~ T. 6728 - 6729 . 
~3 Galic Th.cl ion, para. · · 1. 

Case o.; IT-01 -42-T 
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this tatement. is merely recitation of the mauers contained in the original .hospital re~ords, whkh 

are now before the Chamber, Con idering that the harnber h s acce ' to tihe original documen 

this statement ba minimal added probali e value. Howe er, the tatement, whkh i • met~ly 

e. planatory in nature, has been the subject of direct vidence24 and m et the tbre hold tandard 

purnuam to Rule 89 ( ). Therefore, it, will be admitted. 

8. The Chamber w·u now addre · the admi , ibility o the three rep rts of the In tiUUe 

cata~oguing damaO'e to the Old Town of Dubrovnik in October. o e:mber and Dec m.bel' I 991. 

29. The Pro e ution argues that the three reports are a.dmi iMe, In its su mission, MFI ' • 1 is 

adnrl ihle on the ground 11fiat i is relevant and probative ar to the i ue of damage to me 

Old Town j·n 1991. The .Pros cution state thatMFI PSI i not being endered ·• . primary evidence 

of proof o · damag to each of those. buHdings wttich are listed in the schedule"25 to the Indictment. 

Rather, i" is being tendered on the basis that it '"broadly confi.nns."' thee id nee o dam.age given by 

ot!her witnesses . The Pro ecution smbmi that the necessary indic~a of reliability are provided i:n 

the testimony of the three witnesses who . ontributed to parts of the r port, namely Mr. Vukovic 

1'rfr. Kai er and Ms. Peko, as well as by comparing the testim ny of the e.y witnes ·es and the video 

e i:dence of dam.age whh the contents of the report . .2fi urther indicia of reli.abi1hy, it i argued. are 

ound in th fact that the reporl: wa not compiled for tile purpose of coun proceeding • but rather to 

provide a basi~ for as.scssi g the tent o the d mage and the pol.ential co ts of repair.27 The 

Pro ·e('.:ution wmer argue that the Defence object' on to IFI P51 makes the tw earf er reports, 

appar 'ntly by the T .stitute on damage ''rele ant for the filterjng process" , that i ·, to identi -

which i.tems of damage Ji ted ·., the last r ort (l\llFI P5 l) relail:e to dan-.age which occurred befm,e 6 

December i.991. 

30. The Defonce oppo e'S the admi ion of lhc thre,e reports. The Defence submit tlmt in 

addition to lhe requiremen for admissibility et out in Rule 89 (C) of the: Rules, the juri prudwce 

of the Tribunal bas held that reliability i. ''an inherent component'' of any admissibility 

determination. 29 The Defence further su bmi t'i tlmt in d vii Jaw y tems, the requirements fo 

admissibility ar twofold: fi tly ,. that he e idence is obtained la wfuUy and, · ndly , that the 

ccused is in a position to ·challeage the vidence-.3il The Defence argue. that the fact that aotbjng 

L known of the provenance o the reports from October, and October nd ove.mbe, 199, l re-nd rs 

2-t T, 3335 - · 337. 
T.6750. 
Pros-ecution' wr.ilten submis itms., para, S. 

21 Pro ecu-tion' s ,vriUC'Il siibtn.i!.Siorn;, p&:r .• 9. 
~ T. 6741. See ,g,eneraJ.I , . . 67 8 - 6747 and T. 67 0 - 6752. 

l l' T , 6748 . 

Cm,e No_; IT-(H-42-T 
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them inadmissib1e, As regaros MFI P5l . the Defence submit that the report is inadmi sible on the 

grounds. that it lacks probativ value and is unreliable. '[n adclition., it is submitood that since 

MF1P51 comprises 450 individual notes or.iginally compiled by individual • many of whom have 

not testified in thi trial, the Defence has ·. ot had the opportunity to challenge tbe ·ontent of large 

part f lhe report.31 

31. At the outse~ the Chamb r obsenres lhait MFI P51 (the rq..10rt fur the period 1 October 

o 31 December 1991) has been the ubjecI of a great deal of evidence in this trial.} Two ,of its 

se enteen listed authors and col1aborati1:1g members (i.e. those who compiled th entrie in the 

r; po:rt ei,ther independently or jmndy) haYe te tified dl this ria]. namely !Jucijan P,eko :and 

Slobodan. Vukovk. In addition, Dr. Colio Kaiser a UNESCO 1:-epresent.ative. who i li ted as one of 

tb con~ul , ts to the r,eport,. te tified a to lhe general methodo1ogy applied iu compiling it ::1 Th -

Chambe;r ha herutl evidence about the way ill which the report was ompiled. each of its 

approximately 450 entries on dan1age ha ing be n documented by one or more of the eventeeo 

li led authors and c-0Uabo:ratin.g members, 3 · many of whom had no previ us experience in 

do m1enting ar damage. 

32, The repon purports to deal with d,unage between l 0c ober and 31 December 1991. Of 

cours that include damage caused on 6 December 1991. which i ' the damage the sub· ect of ilie 

I:ndi.ctment, but it is neoe· ary, ther fore, to be able to ·eparate out dam.age dealt with in th report 

which was causecl on 6 'De ·ember, from an other am.age. The report itself purpo to ide.nlify the 

dama.g-e ,caused on 6 December by th.e date of damage given for each building surveyed. However. 

i is manifest from 1:he e.vidence that. in tlle ca e of most buildings, th , sole basis. for the a erred 

dat i hearsay i , formation obtained from unknown person~ who are described me.rely as 

neighb urs or lenams.35 Whe: her the neighbours spoke from personal k.oow]edge or hearsay 

knowledge i noc known. The report itself, s a document, is lherefor,e not hown to be reliable as 

to an essential factual is, ue, i.e. the date. o whi h d(un"ge was cau ed. The position wi~h r pect to 

the type of projec:tile is mu ·h the same although it i not so critkal.36 iVhile other oral and video 

evidence may enable lhe identi cation f . ome damage dealt :i.iilh in the report as havino been. 

cau ed o 6 December 1991 , thi damage appears to be dealt with in tho e p f the report which 

30 T. 6749. 
11 T. 6749, ee gen.e:rally T , 6748-- 6750 and T. 675 . See al,q,0 M ·nce written uhmi siQns, p;mis 9 - 17. 

32 fn total. 1he Cirrunl:>er h~ l full days of ev idence relating to '!\,ID 51. 
3~ In some cases. Colin K.<ii.,;,er c:arrioo om the 1nspcc11'<mS'. persooaily and he himself c:ompi]ed sevc J f !he min1.1tes. tn 

relation to certain ctamage. Ho wever,. even for th -parl:5 of !he- report he hiimd compiled,, he tes.ii 1c I Iha he woukl 

be un blc to testify IO :myd'iin.co witho ul. gofaa back and lo ..'.n a:t 11:!e original forms , T , 2 · 49 - 255 , T, 2,682 - 26R7 . 

34 Colin Kaiser in hls le$timony ayeecl that the rc:pot · consi:s.ts. of indi idual minute I r records ·th.al w eFe made rel ted 

~ tfile individual buildings. ancl :.lrutture . T, 52. 
~~ ee e, •. T . 6090 and T. 61 0 1. 
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are separare1y admitted into evidence as distinct exhibit ·. A . . another p ssib1e mean of identifying 

whkh damage in the report was cau ed on 6 December 1991, the Prosecution ai o seek to rely on 

he two earlier In titute drunace reports which ar deal with elsewhere in these rea ons. However, 

a i d"s,cuss.ed · elow. the Prosecu ion ha . not loo an evidence as. to the provenance of the two 

earlier reports, ad, furthermore, there is no evidence to indicate these reports are either re)iable or 

exhau tive as o the damage c u. ed before. 6 Decembe,r 1991. 

3 . The Chamber al recalls the fact that the report (MFI PS l) was originally ·oncei ved as, and 

stiU bears the title of a ··prelirrunary" r port. Th tis to say, the expectation of i authors w s that a 

final report on darnage would foUow . Finally., the Chamber ob. erve · that a]thongh the intention of 

1h author of t:he report may have been to ca,talogue damage from 6 December 1991, as appears. 

from both d1e title and th.c cont nts earlier damage ha · al~o been recorded.3 EYen Colin Kaiser, 

one of the consult . t • refused to much for the accura -·y of th report:, stating ''You know I didn't 

carry ou this ·nrvey. ou know I wasn t fooi ing at th · teams.. You know I am not r ·· ponsibl for 

thi, worl<:. '38 

4. Recalling lhe fact (hat any as essroen: of the probati value of a particular piece of 

evidence mu.~t in lude an eva1uation of its. reliability. the bamber finds that on[y thr,se entri.es in 

th report (MFI P51) where the damage review wa..-. personaHy undertaken and subsequently 

,confirmed in court by an author in thi -· case. ucijana Poko ,9 Wld Slobodan Vukovic40' bear 

· uffident indicia of rel:i.abiHty ro meet th threshold . tandard for adntiss,ion 1tnder Rule 89 {C). 

Even these entries are ._ubje t to qu tion of reliabillity insofar as the entrjes 11ely on hearsay wit:h 

respect to the date of the dama e and the type of projectile. 

35. Th - Chamber re ll that it has already admitted as Exhibit P 174 ithose entries contained in 

rvm P51 relating to strncmres which were per. naHy iuspected by Slobodan Vuko ic.4 In 

adn:titting the extracts, the Pr iding Judg,e, peaking for lhe Chamber, stat d the following: 

Could I indicate th.al lhe live question ck."atl i;.s. the reliab.ility tlliU i:s ,to be attached m the 0011lCf1!.t, 

but on the faoc of the prescllt ev·c:toencc, the document t~ ckarl rel.e,,.ant t is demi;, dirnetl of 

p.robaiive alru: to · ues whic:b this Chamber mliSt decide. And it js of a nature , hi h on the 

pres.ei:H e idcnce indica1cs that it is the pmduc:1 - the woi:k - of the witness wilh others. and lte 

voucties generally for its ac,curai...--y and ldiabillil)'. 

S,u e.g. T. 6089 and T. 6090 - 609L 
31 T. 25 0 - 258 . 
" T. 2 :25 - 696. 

'ee T. 1862, where LuciJana Pe o conflrrn.s Ille list. oflm.iilifl'lgs (adm.itted :; P 2) whi ·h , he rsonal.Jy examined. 

40 Sec T. 5922. where, Jobodan Vuko,,.k wnflrms lbe list of'limilding thal he pc:rwnrul examined. 

' ' See T. 5927 - 59 8. 
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r tti - amc rea n , th Chamber oo ch se "'ntrie~ 'Iii I P · 1 r lating I si ru ·tu ,es. personall 

view, b Lu ·f - a Peko and 1" tod in . hibi l P52 t) be ad 1i ible :reL tint and p h ti e in 

t' - alion to the jssu y damage. Th rom -·,, ·n , e m- ,in the report are in 1',e 10til.lllbeT' 

th y , . nm bear -u & i 1ilt ind' ia -~ relii bili , t be (ff . · dsta1u;;, to the 

The h:ffllber __ inti! di· IL\VO ~ ie rep ~ on amag , app uenU prepared b the Insti.tute, 

1 be in.1 mi · ·ibl • The as n t led any eviden ' - as m the _ ay in whi h th :rep -t 

wihl mak an were pr"t-P • · • , 

rcliab'lity o ,Ill I admit tlicm. Ti P« ocul' · s . mis ion d111.t 

U1ese- tw . e rlier repor 

· logic, , 111 P 

r l.•van·1 beca 1 • of the fen . obj~cron i Mfl PS i 

................ onl . daimage· , ·ansed n 6 Deic ber l ~!H . i :'IA P'5, 1 h 

1W3}~ dea l ·wjd) std. between t O mo J 1991 ..md ' · 1 Dooeimbe 1 9 . U the two 

'lriiier """'""'71'" '"' enic to i whul. was, d 111,,. . Cd b:cf re De •mber 1991. a i. , men 1ecl1 ~md 

l terel ore w l._ n re. d with · fFJ P l li'I re 1he d001ag ~ .ms _ptifi -

wbi -h · _m._ l ~ lhe tli .t . ,,gM Ii' ti 

· se th t lt ·. · ~nti to have Lh tw earlier rep rt- in t:vi · cnce to be r -o 

ugh . I ten .. y D erro wha:tsoe ,ef" h-

OOt!II m de I ul] nf , rcliaihility of dle t 

rl!Mlie - t:1cpon ~ n i quit · lier report nly bi: om 1'e1ev _ n 

b cau~· 0 1 th · p s ition taken by tf De ·nee t r 

po'nt , t th dej I jn ; . Prose uti • - po. ition . 

P51. The D en: eh· ,_ d n - no Ill! e lh JI 

The Sie UliOfl ub nil. lilt ll it ould ha C s.o hl ( te de th;i ocument tbroughr 

- r. Janioo ho 'nan li led m die Prmseciiition e:. l wh i I not n 

'p,pear. Th. Pro llti originally u · mitted th l Dr, Colin Kai ct· te.sti It 

th me tin • to which t · '"I ym fou da1i ·• Ii 

Dr. Koo er upon wl · cb · rek~ to a , :i.eet' 1 \\i'ith took prn • td cl end of 

_vember l Sil , ni eHhan a t e end o . · tob r, be"'irurin 1.-

4 Piros i,i[1on' _ wrin 1 sll m ' ~:1,ion ·• para. 1l, 
~~. tt 11,pro in. • 

asc ' _: IT-01 - -T 2li 00 . 
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39. ln th· Defence submi sion, this document is inadmissible . it does not meet the basic 

requit1 mems f r admis ibility, in that the authenticity, ource and time of th document are 

unknown:_.· 

0. The Chamber observe, fua[ while Dr. Kaiser' te. timony about the content of a mee-ting that 

Mr. Jankot and he attended whh amhoritie · jn the former Yugos.Javia appears to be broadly 

consi-st nt with l 1e content of the meeting minuted in the doclliment whose te11der is sought, the fact 

i ' tha:t Dr. Kai er' s recoilec.tion of the date Otl which the mooting was held diffi rs from the date 

indicat,e.d i:n the minutes by more 1th.an month. Under these ci rcu:m ances, the Chamber is of 1the 

view that, the foundation in the evidence foe the admi ion of thi document i in u 1 ient. The 

document, therefor • wiU not be admilted . 

. IV. DISPOSITION 

41. B . eel on the foregoing., the Chamber wm admit the foHowing document , into ,evidence: 

• MFI P84, 1'fFI P86. l.. MFI P86 . .2. MFI PS6.3 

• Ho pital record .of I vu Vlasica. r lating to treatm.oot for hi · 199' l inj1l ry 

• 111:os entries in .1Fl PSl reviewed by locijana Peko and l.i ted in E.xhibit P52. 

The remaining document or parts thereof. are not admitted. 

42. The Chamber :requ · ts. the Registry to (a) mar as exhibit,; doc ments iP&4, P86.1. P86.2, 

P86.3 and to (b) .- ign exhibit numbers to those documents which iue now admitted and which. 

a e not previously been marked for identification, and to inform tfae Chamber and th - pruti of 

the e hibit numbers in writing as s-oou a · proct'icabk. 

[Sool of the Tribunal] 

4-C T. 67 3. 
' 5 See T. 2380 - 2 83 . 
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