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I. BACKGROUND 

I. On 14 February 2003, the initial indictmcm against Vojislav Seselj ("Indictment") was 

reviewed and con filmed by Judge 0 -Gon Kwon. 

2. On 24 December 2003. the Accused filed the "Objection to the Indictment" (the "Mot.ion") 

which challenged the jurisdiction of the Tribunal and also alleged a number of defects in the form 

of the lndictmenL 

3. On 29 January 2004. the Prosecution filed the "Prosecution's Response to the Accused's 

'Objection to the Indictment"' ("Prosecution's First Response"), and on 19 l'ebruary 2004, the 

Prosecution fi led the "Prosecution's Additional Response to the Accused's Objection to the 

Indictment" (together with the Prosecution's First Response, the ··Prosecution's Response") in 

which it requested that Trial Chamber ([ ("'Trial Chamber") dismiss tbe Motion. 

4. The Accused is charged in the Indictment under Articles 7( 1) of the Statute of the 

International Criminal Tribunal for the Fom1er Yugoslavia ("Statute") with fourteen counts of 

crime-5 against humanity and violations of the laws or customs of war. The charges against him 

allege: 

(a) Crimes against humanity. cons1sung of persecutions on political, racial and 
religious grounds (Count 1), extermination (Count 2), murder (Count 3), imprisonment 
(Count 5), torture (Count 6). inhumane aces (Count 7), deportation (Count 10) and inhumane 
acts (forcible transfer) (Count 11). 

(b) Violations of the laws or customs of war. consisting of murder (Count 4), torture 
(Count 8). c ruel treatmem (Count 9), wanton destruction of villages, or devastation not 
justified by military necessity (Count 12). destruction or wilful damage done to institutions 
dedicated to religion or education (Count 13) and plunder of public or private property 
(Count 14). 

5. ll must be noted from the outset that the objections contained in the Accused's Motion have 

been drafted in very unclear and cumbersome language and with many repetitions. This has. in 

turn. unnecessarily prolonged the efforts of the Trial Chamber to determine precisely all of the 

objections raised by the Accused. Notwithstanding these obstacles, the Trial Chamber has 

identified objections in the Accused·s Motion in three general areas: 

a) the legality of the International Criminal Tribunal for the Fonner Yugoslavia 
("Tiibunal") and the competence of the Security Council to establish the Tribunal. 

b) the subject-matter jurisdiction of the Tribunal, primarily in connection with crimes 
against humanity alleged to have occurred in Vojvodina, and 

c) the limn of the Indictment. 
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6. The Trial Chamber wm ,consid reach of the Accused• main ru-gumems in tum. 

II. THE LEGALITY OF THE TRIBUNAL AND THE CO~lPETENCE OF THE SECURITY 
COUNCTL 

7_ Ill connection, ith ch establishment o t e - ribunal, the, Accrn;,ed' Mot'on contains three 

broad arguments: 

a) that the Seci1lity Council do not have ll'le required power o e tabli h the Tribunal, 

b) that ithe Tribunal has violated the prin ··iple of nullum crimen sfoe lt:ge by t e 
ttpplication of its jun. di tlon over c1im , that allegedly occurred prior to 25 May 
1993. 

c) that the Tribunal and the Stature of tbe Tribuna] i beiing u 'ilis.ed to electively 
prosecute Serb . 

A. Competence of the Security Co'ilncjl 

l. Defence 

8. Th · Accu. ed states that in order m be established validly and by Jaw. the Tribunal should 

not have been e tabli hed counter to the pro-vi, ion of hapt r VII of the Charter of the nited 

Nation. (the 'Cha:r1.er-"') as. the Security Council i not empowered to establish a ub idiary body 
with hnem ti. mu legal autho:rity.1 The Accu ed rdies on a number of . ertiot\S to support th' 

po. iti.aH: that a legitimate tribunal may be es.tabh. il ed oniy by treaty (th doption of the Rom 

Statute of the-Intemational Criminal Court is offered as an amp1e);2 that t , e Se ·urity Council, in 

view of the Charter, d not ha e the competence to establish international court · )T to de1eg.ate a 

judicial function since it does not po se a judicial fof!clion itself/ that the principle of the 

separation of power~ doe not pennit the creation of a legal boll by an executive body such as the 

Security Council since th power of creation of ]egal ntitie m; reserved solely for a legis]ative 

body · similarly, that the In mational Cov•enant on CiviJ and PoHtical Rights preclude such a 

con truct);4 that the Charter of he United atioos doe not allow a United ations o .gan to have 

dir,ec j uri diction o: er individ ,al ·5 that the temporary nature of th Tlihunal cas.L'> doubl n the 

Tribunal' independence and impartialtty. 6 

1 Page 4 o.r d1': Monon. 
1 Pages. 9 and lJ ()flit' Motion, 

Page 6 - 8 of Lhe Motion. 
,i Pages 7 - · amj 10 of lhe Motion. 

Page 8 of th.e Motion. 
(!, Page 9 of Hi Motion. 

Case No,: IT -03-67 /PT 
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2. Prosecution 

9. The Prosecution argues in the fi t pla e (hat the Accused• s objection fal] ~ outside the scope 

of Rule 72 of the Rules of Procedlure a d Ev"dence c•·Ru1es'') . However, it ,contends. that if the Trial 

hwnber would nonethek~, · i h to di c the:se chaUe-nges, that the Appec1J' Chamber Deci ·ion. 
on the D fen e Motion for lnterlocutory - ppea] on Jurisdiction in The Prosecutor v. Dutko Tadit1 

(' Tadic Jwisdi,ction DecL ·on'') authoritatively rules against the c:cu ed'.s chall n iw lu the 

jiu:ris.diction f he Tribunal.. 

3. Discussion 

10. Th Tric1l Chamber needs fi,rst to e ·tablish whether this part of the Accu d' · M tion falls 

ithin the scope of R le 72 of the Rules. Rule 72 outline the- · ubject matte of motions which may 
be brough before he TriaJ Cha bt.-r. Motion whic . -challenge juri. diction are- allowed ubject to 

the clari ca-rion set out in Rule 72 (D) which w s included in me Rul by amendmem of 

[)e.cember 2000. Under RuJe 72 (D), a motion challenging j risdiction mu t refer excl,, sively to 

matte that relate to: i) any of the persons indic-ated in ArLides l, 6, 7 an . 9 of the Stamte: ii) the 

territories indicated jn Artides 1, 8 and 9 of the S·1atute~ iii) the period indicated in Articles l , 8 and 

9 of the Statute ; or, iv) an of the viol tion indicated in Articles 2, 3, 4,. 5. and 7 of the Statute. 

(ompha j added). 11 ese four element o valid challenge to jurisdicti n cited in Rule '12 (D) are 

in tended to be-e:d:iau ti ve elements 1nd nol merely an en,um raitive h ·t 

l 1. A review of me present AcC'll ed objection, dearly demon tnites tha . they do no fall 

within any of the fo ' · grounds of a motion challengin ';urisc:hctfon as set out in Rule 72 (D). As a 
resuH, this part of th motion need th refore to be di mi sed. 

12. Moreover, the obj:ection raised by he Accused have already been addressed in previous 

decisions of the Tribunal and in particu]ar 'by the Appeal Chamber in ttie Tad.it! J,urrisdiction 

D · ci ion. Even if the Accused• s objecti1on rnighr have faJlen within the scope of Rule 72. they 
wou]d be di missed in view of the ,e.stabHshed case JI.aw of the Tribunal. Th TiiaJ Chamber does 

not see any rea on to further di cus · thii s pan of lhe Motion. 

7 Th.e Pnn .e.cuwr v. Du.d:o Tadic. rr-94- l- _ R72, Det::i iori ori 1h Th;:fencc Motim for lncer! 1.nory ppea] on 
Juri diction, 2 Oc1ober I 995 (uTadit Jurisdiction Oecis.io:n" , 

4 
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B. Jurisdktio:n of th.e Trihl!nal ov,er Crimes Committed Prior to 25 May 1993 

Tbe Accused makes th argument that th Tribunal may only claim juri didion for ctimes 
committed from the date of 2 May 1993 when the Security CounciJ e tabU h d the Tr!!bon 1 by 
reso]u ion. A number of re]ated objections are pul fon ard by the Accused. First, it i argued that 
the Tribunal cannot ciaim retroactivejori ·di.ction s il was onJy e.stab1ished in May 1993.3 econd., 
there e isled ompetetlt courts of the former Yugo lavia during the period of 1991 to May 1993 
whic wer capable of trying an accu ed charged with .my violation of international hutnunit:aria:11 
law. bird, persons can only b held criminally re- ponsible for in matiomd cri1 es if such crime 
ha been lrud down in conventi.on, ratified by a stale a d irnp]emente<l in dome· tic Iaw.9 Founb., 
as far "' there is concurrent ju:ris.diic:tior1 b th Triltmnal and nationa~ courts to pro ·e.cule pe on as 
sti uJat.ed in Article 9 of the Statute. tbe fonnuhnioo of the e.Jements of crime by national court · on 
ffi (: one band and the Tribunal on th othe,r means that th re w1U be different formulation or 
imerp:retations of ekrnent ~ of crime for crimes with lh acne design tion .. m Finally tt ' · argued 
that it is against the general principle of law that an aoc.used is .barged with violating Jaws that arc 
foreign and unknown to him and which ha e never been publi hed in his home :tale. t i Thi would 
have the effect of d'epri ing hJm of the oppo tunity to become · cquaimed with that h.ich i 
~ntended to be forbjdden conducl-12 

2. Prosecution 

l · , In il rebuttal of the Aoci]sed' argumen the Prosecution's highlight bo!.h Anicle 8 of the 
Statute which de-fines the Tribunal' · temporal jurisdiction and the report of the Secretary General 
which notes that the establishment of the Tribunal would be an effective mea ure m bring lo ju tke 
the per~om, re ponsible-for tho e crimes thal come with'.n the ambit of the Statute of the Tribum.tl. 
·Toe Pros:ecutio al o c..i.tes prec dents of the Tribunal which dern,on trale ~hat th ·urisdiction . the 
Tribonal. over eri us violations of international humanitarian law ince 1991 fully compUe with 
the principle of nullum crimen sine lege. 13 finally. lh Prose ution contends that, as su ported by 
the Tri bunar case law, the United ali on ' dfd not ciiminali e any pro i ion of intemational 

Pa es J :5, 22 - 24 of lhe MO(ion. 
~ Pngc 14 of the Motion. 
111 P.age 15 of lb Motil)Il, 
11 Page l 7 of 11-.e, Molim. 
11 1/Jid, 
13 Pn. t!C tor v. Zudko Alek.,ovski. J 1<lg~m nt. Case o-. JT.95-14/l-A 24 Miat:ch 2000 (''Ale.ho s i AppeQl 
l udg menl''). Prose.cmor i,_ Ddalic tmd Otli r • Judgelt'lierlt, Case . o. ITT96-21-A, 10 Fcbruar 2001 ("Celebici 
Appeals J udgemem" ·, Proset:Mfor 1!, ujnil Dela lic, et. aL. Judgement, C.isc- No. lT-96-2 I-T, 16 · ovember .1.998 
C'Del11lic ..ludgemcnt''). 
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humanitarian law but merely enabled lh Tribunal to idcn ify and apply cu tomary intemation l 1 w 

as it exi ted at the ti11e the aHeged cdme were carried out. 

J.. 

15. Granting retrospective jurisdiction to a legal oody is ot without p. eoedent in either 

domestic ,Oif inte.mational law. The 1- uremburg trial.r, for example effecdve~y held trial for offences 

which had taken place p1ior to the __ ea.ti on of die mi1itary tribunal. \Vh t is important to keep i 

mind, when add.re ing thi. objection by the Accused is whether or not in creating r ,tro pee.live 

juri diction, jurisdicti.on is estabhshed over ac t t con tiwted crim ' at the moment prior to the 

establishment of that jurisdiction. I thi~ conte, t the Tri l Chamber observes th.at the Statute of the 

Tobu.nal has not created any new ategorie of crimes und r interna ional hunumit rian law. Th 

Tribunal L merely applying exi ·ting u tomary in ema ional law and it i therefore bl to 

adjudicate on crimes co:mn ·ned within il · tempora] jurisdiction a set out ill Arti le 8 of th Statute 

(1 January 1991). Thi po ition already dearly laid ,own by th S cretary General o · the 

United at:ioas in hi r p tt of 3 May 1993 that "in as, igning to the Intemational Tribunal the ta. k 

of pt secu,t:in pe on respoa ·ible for serious violation, of 1nternation l humanitarian ]aw; the 

Security """ouncil would n t be crea ing or purporting to "legi late" ti at law. Rathe , the 

International Tribunal wo ld h ve lhe task of applying exi ting int ma.tional. humanitarian la _ " 14. 

Thi vjew h r p O tedl_ been confirmed y he Tribunal itself, such a. in the Cel bici Appeal 

jud em nt, wher,e the Chamber held that it "merely idenlifie,s and appJi exi ting cu tomary 

international law•·. The view held .by the Accused. that the ribunaJ hru_ created ne international 

humanirarian law. novel or foreign to lhe cu · d, i therefore untena le. · ik.e\ is.e, the-Accused' 

argumen( thac pe[ ·ons can only be held criminally responsible fo intemational crimes if su h 

rim have been laid down in con ntion, ratified by a state, impl -m nled in domestic fa v an 

m de public, is withom merit. The ver concept of cu. tmnary intemational law i that norm· of 

cu tomary imemational law are bi ding per se and do not need p "cit adoptio . y tate ·. 

16. The Tri:bun I' , applic :_n o exiting cu t mary jntemational Ja , ould not ugge, 

owe er th.at the principle o nullum crimen sine l e p['l vents the Tribunal from intemreting: and 

darifyin,g the elements of a particular clime (a affirmed by th Appeals Chamber h thi Alek. ov ki 

A peals J udgernen ) . 1' 

n . The Accused•s. objection ln r fation to the fact that there a1'1 ady e isted national. court-s 

which ould exercise juri diction over - . e· committed prio to the e ·t.ablishment f the Tribunal 

14 Report of th1:: Scc-retary•General Put ua:n1 to Paragraph 2 of Security Cooncfl Re:;olution 808 (I 993 ). S/25704, M y 
l993. 
!'. Ak.h-ov.d:i Appeal Jud.gernent, I. 0 ras. 126 - 27. 

6 
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cannot be accepted either. ll1e T1ibunal's Statute and a.heady e . isting case-law are very clear in Uri.i; 

respect First. Article 8 of the Statute stat~ th:a the Tribunal' s temporal juris.crction shaU extend to 

a pe.ri li beginning on 1 Janua..ry 199 L The Accu ed s objection again t uch r tr acti v j uri diction 

has alre,ady been discu sed and d.ism· se<l. Second, Arti. le 9· of the Statute cJear]y recognizes the 

exi tenoe of nariona! couns. Although Artic1e 9 {1) gnuu o current jurisdiction to buth the 

Tribunal -1d national cou t , Alticl 9 2) cl ady estabJishes primacy of the Tribunal over national 

courts. urthermme. ttle Appeal · Chamber ha confirmed wilh respect to the prindple of the 

ptima 'Y of the Tribunal that '''sovereign rights of State . ·aanol and shou.ld not rn.ke precedence 01 er 

the righ£ of the intern tioual commurnily lo acl appropriately as they affect the whole of mankind 

and shock the consden,ce of aB nations of th wodd. There can therefore be no obj clion (o an 

intern ational lribunal properl c.on ' timted trying the e: crimes on beh,alf of lhe international 

conununit · ." Iii 

18. For dle aforementioned reasons , the objection of th, Accused r-eJating to the jurisdiction of 

the Tribunal O'i(ier crimfti committed prior to 25 May 1993 rue dismi ·se<l, 

C. l'ros«Uthm of Serbs 

1. Defence 

19. The Accused maintains in Iris · lotion that the Statute ha be n drafted to i. late erbs for 

prosecmion by lhc Tribun,aJ and that criminal p.rooeedings are being condiucted agains,t him becallse 

he L a Sero. 17 

2. Pr-0secution 

2'0. The Prosecution r,esponds that Artides 16 and l of the Statute ciearly entru"t. re ponsi.bmty 

to the Prosecutor to investigate and ·prosecute .any persons aUeged to have committed , erious 

violation of interm.11ionaJ humanitarian law. Furthennore, the P os.ccution :tates. th.at a specified 

in the Ce.lebici Appeals Judgement, the burden of proof to prov - the e~jstence of de{:tive 

pro "e(;Ution rest on the Accusecl; which he has failed to do in th present instance . 

3. Discussion 

21. The AppeaJ · hamb r in the Celebidi Appeals Judgement has previously decided that (he 

Prosecutor has a broad discretion in relation to the init.ialion of investigatio ns and in the preparation 

•~ Tadic forisdicli • para. 59 .. 
17 Page 16 ,)f irn: Motion. 
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of indictmeats .. 13 This power i· found in Aiticle 18 (1) of the Si.arnte. his clear however that ~uch 

discretion i not unlimit:ed. 19 The te t adopt·ed in lhe Ce.lebici Appeals Judgement may be applied in 

the present case which ,vould require the Accused to est bliS:h i) i.rnp per including 

d.iscri minatory) or u.aJawful motive for prosecution. and i.t) that Olh r imHarly -jruatecJ :pecons 

have not been prosecuited, Howeve ., the Accused has not provided .any upporting .reason with 

respeic:t to hL flSsertion that he i. being prosecuted oniy becau e o hi!; rrntjonality. Furthemiore. a 

the practice of the Tribunal h. clearly shown pecor from a11 :relevant different ethnic 

backgrounds have he•en and aro being pro - uted. As a. re ·ult, the Trial Chamber di miss.c thi · 

objection by the AccuSied. 

III. PRELIMINARY COMME. TSO . GENI.UtAL PLEAD G PRINCIPLES 

22, The TriaJ Chamber ha established the foUowi g general pleading principles that may be 

applicable in the present ca, e. to 

23. . .rti:de 21( )(a) of the Statute ts out the minimum guarant~ to which - ac used shaU be 

et'ltitl d. Briet1y., all accused must be info ed in d tail of the "t1ature and cau·· of the charge 

again. t Mm . 21 This pm is~on aL o _ pp!k to the form. ot" indictment . 22 it · · incumbent upon tl, 

Pr, ecution lo pfead {he material facl'i · upporting lhe ·harges in an indktmenl, but not the e-vidence 

by which such materiai fac are to be proven.23 Tire pleading in ain indictment are -'>Uffi iently 

particular when they set out the rnat rial facts of the Prosecution's ca ,,·ith enough dei ail m 

inform an accused cleariy of the nature and c use of the harges against hitn, enabling him to 

prepare a defence effecti ely and efficiendy, 24 

24. be Appeals Chamb r in the Kupr.e!khf Appeal Judgernent has clearly ·ttted tha;t "the 

materiality of a particuJar fact cannm be decided in th abstract'' but rathe, .. it i dependent on the 

na.ture of the Prosecution ' ca e. "25 Fmthermore the Appeals Clunriber has d . dded that a decisi v 

fac.t r in detennining l , degl,ee of specificity with which the Pro ecution must particulari c the 

JH Cekbici Appeals: Juclgemetit. para~ . 596 - 619. 
lll A. cj~ed il'.1 lbc. tel~biti Appeals fudgem.cnt at para. 603, "The Pt~cllilo:r is required liy Attic.le l6 2) of the StotLll 
to 'act i.n. epenoon1ll:y as a separate organ of !he foternational Tribunal' . and. i. prc,;,ented fro.m scok:ing or 1ece:iving 
in tnu:uom from an government .r 11.ny other: source ' . 
'l>J The Prnsecuwr v. Mile Mr tit , C No .. IT-95~ 1311 ·PT, Decision on Form of the ndlclment. 19 June 2 '3 (" Mrk id 
Decisioli"), paras. 6 - 14. 
i i Statute, A.rtj le 2 l ( 4 (a). 
i. The Pr St!· ntor v. Kllp;·efkil' mul Other , Case No. IT-95~l6-A. Judgcmcnl, 23 0 !Ober 2001 ("Kuprelkic Appeal 
Judgement' . para .. 88, 
23 Kuprd'kic AppcaJ. Judgement (wilh re crcncc lO Art.~. 18(4), 21{2) aud 21(4}(a) and (b) of lhe 1:atute and Ru]e 47( ) 
of the.Rules): and The Prosecuwr 11. Hadiframrw ic, Alagit! and Kubura, Ca£i..No. IT...0 1-47-PT, D d sio.n on Fonn of 
[ndictin .. "nt. 7 December 200 I ( .. Ha1ff.ihasW1o'Vic I nciictmc,iI Decision"' ): para, 8. 
24 The Pn11,e,·1WJr • Milo-rod Krnoj~wc, Case No. 91-25-A, Judgcmmt, 17 September 2003 ("Km(lj~icu: Appeals 
JuJg mcnt''); Kup,·1t. k.ic Appeals Judg,emcnt, pffl' 88; Am. 18(4}, 2](2) and ]{4)(a Md b) of l!h& latute: and 
Rul 47{ · of lhc Rules.. whid'I essentially re tales Art . . 13( 4 ). 
25 Kupre kic Appcalis .fudEeuu::nt, para. 89. 
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fact of iL-. case ·n an ind~clment is. tile nature ,of the alleged criminal conduct char0 ed,26 which 
include the pm i miry o lhe accu ed to the re]evanl event . 2 The pred e detail ' to be pleaded a 
material facts ar,e those regamin.g the acts of lh 

he fa aneged to be re ponsible.23 

used, rather than tho e persons for whose a ··ts 

25. In an Arti le 7 1) case the Prosecution may be required, dependfog on the circumstance of 
the case, to ''indicate io relation to each indii'1idu.al count pred ely and expre...issly the particul_ar 
mu.ure of lhe re pons:ibility aHeged,' in other words, to indicate the particu]ar hea or heads of 
liability.19 This may be nwes.srury in •order to avoid ambiguity with r ped to the exact n tu:r and 
cau - of he-charges ao-ainst the. accused ood Iu, enaMe the accu ed lo effectively and effic1ootil:y 
pr,epare hi.· defence. he materia? fact to ple--adedl in an indictment may va d pending on the 
particular head of Artic·ie 7 ( 1), respom,ibflity _31' 

26. When an accused i ~ cha.rued with ' c nurti 10n., of a cri e under Arti:c1e 7 (1 ), the 
indictment nr . t specify whetlier u h "commL s.i n" is a physical commi · "ion by the ac u ed or 
participation by the ac ·u ·ed in a joint crim.ina] enterprise (''JCE'' .. n 

27. In connection wiLh pJead.ings concerning JCE habihty. tbe Trial Ch.amber recans the 
deci ion of the Appeals hamber w·r: respect to the actus re.us 0€ .JCE li bility: 

~ Ibid 

(a} A plurality of persons. Thel".e not need be an organi~e.d military, poHticai1 
or administrative stru ~mre, a; is dearly shown by the Essen Lynching and th 
Kurt Goe.bell ca!.es. 

(b) The existence of a common plan, design or purpo ·e which amounts to or 
involves the com.mission. of a crime provided for in the Statute. There i no 
necet i{y for this phm, d ign or purpose to have been prevj,ously arranged or 
formula~ed. The ·ommon p~ n. or purpose may materialise- ex tetnporaneou~ Jy 
and be inferred f1 m the fact rhat a plurality of p rson, acts in unison to put into 
effect a joint criminal en erpri se. 

n Had!ihns'1-lwvic! [nclictment De i.:sio11, para. 10; Th<t Pro.~utw 11. Brdanin and Ta/fr!, Case o. IT •99-3~PT. Decisjon on Objections by Mon:rir Talic to ·the Ponn of :the mend'ed Jndicmient. 20 Fc:biu , 2001 {"fjrst IJrdwd11 & folic'D isicm"). !)at'I!.. 18. It is e.-.Saentutl for the .tCCl\l.SCd lo bow fi:().m the indictment jusl what lhat alJi::ged proximity is.: Thi! Prosecutor.,_ Brdanin and Talic, Ca e 10_ IT09~36-PT, Decision on Objections by Rados.la Brdanin t • th(: 
Form of ~Ile Amen.ded Indicuneul, 23 ebm1uy 2001 ("Se nd Brdanin & Tali( Decision"), para, 13. 
A Socond Bn:luni1t &: Tali 'De ision, para. m 

29Ce.le.bici Appe Judgement, para. 350. See also Tiw Prmec1d.or ·v. Dt:ronjic, Ca.~ o. IT-02-61-PT. Ikci ion n 
Funn of the lndi 'ltmmt, 15 Oet r 2002 "D.eror!i1i Dec.ision"), imra, 31 . 

S :c Celebi(!i AppeltisJudgement, para. 351 · Afeksovsld Appea.lsJu.dgcmenl, para. 17] fo_ 319 (with reference lO Th~ 
Pr-oseni-tor v. Kmojeluc, Ca.se No. IT-97•25-PT. cision ·on Prelimioory Motion on Fmm uf Ame.oded Indictment, 11 .February 2000 {"First Krnoj -lac Dedsion"), paras. 9 - 60 , 
l .i For e-xample, rn 11. ca e wheirc lhc Poosecut.i n, allege lhat fm accused perso:naUy romttdli!cd ttle cri.minill acts tfle 
material fac1s, ooh as l i:; idenliLy Cl ci1c victim. 1hc: time ancll piace of • Ii! evenlJ and the means by which the 1:s w committed, rnt1s1 be pleaded ia delai1 (Kiipreskic Appea]~ Judgement, para. 89), · hercas, fo a JCE case, d.iffereru material focls . ouJd have lo be plea d see also The Pro..tecutor Brdanin {llr,d Talic; Ca e o. ]T. !}9. 6-PT. Decisio11 011 Fom1 of Further Amem!l~d Jndictmen:t and Prosecution ppli a.lion to Amend, 26 June 001 (' Th.itd Brdcmin &. TwL Decision"), pru:-as. 21-12). 

Si:e Aleksovsk.i Appeals Jud.£1;e.1tnenl, fn. 319 citiJ1g md uptmklit1g Fi:rsl. Knwfe/.ac Doctsior1, paras. :59 - 60). 
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(c) Participation of the accused in the common design in · ol ing the 
p rpetration o.f one o the rime provided for in the Statute. This participation 
need not involve ommissi.on of a specific rime u der one of th · e provisions 
(for example n:nuder· extennim1tion, tortul'e, rape. etc .), but may take the f rm of 
s istanc in,. r onlributi 1 lo, th . e. ecuti n of he common plan or purpo e.33 

28. The ollo ing four eJements mu t lso be present in an indictmen charging an accu ed with 

JCE: 

a) the na ure or p rposc o tile JC · · 

(b) !:he time at which or the period over which the enterprise i id to ha e i ·t.ed; 

(c) the identity of th e cniiaged in the enterpd 'e, so far a the1r identil:y i known. but at 
least by reference to their c teg ry s a group; 

( d) the mt ur-e of the particrpation y the ac u ed in that enterpri · e. 34 

29. AH legal prereqoisiles to the application of the offence harged ot1 ·ti m - ma~erial facts and 

mu t be pleaded in the indiclmen . 33 With respect to the re evant tat o mind (mens ren , either 

the peci 1c ·tate of mind it elf (in which c e th fac by whi h th- t mat rial fact i to be 

e tab1i hed are ordinarily mauer of evidence, . nd need no be plead d), or the eviden iary fac 

from which th -ta of mind is to be inferred hould be leaded. 3~ 

30. Each of the material facts must u ually be pleaded expre sly, although it ma · be . uffic: nl 

jn ome circumstao ·es if il i · p1earled by necessary lmpJication.37 However if a pleading mer 1. 

assume· the exis ence of the pl)e-requisite, thi fundamental rule of pleading h n t -en met 

31 . G n rall • an indictmeflt, . the primary accusatory instrument, must pfoa · wi.th irnfficienl 

pa11i ularity the material •spec s of the Pro uti n' · ca ·e, failing which 't uff, ; from a ma erial 

d foct. 39 In the light of the primary importanc the indictment. the Pr ecution cannot. cure 

de ec •i indi ·tment via its upp rti og m · erial and pre-trial h · ef. 40 In lhe si uation where an. 

Tlte Prosec..·utor v. Dusko T(Jdic, Case 1 o. IT-94-1-A, Judgcmc , 1 July l999 ("TaLli( Appc.llls udg men!"), . 
27. Emphasis in original . 

.\4 The Prru,u:utor v. MilorM Kmoj lac, Case o. IT-97-2$-PT, De i.sion on lhe Fonn of the Sec-ond Amcmdcd 
Indictment, 11 May 2000 ('"Thi.rd Kmojelac Oci;:ision"), p;t!l'l;l. 115. e Th Prose.cutor v. Mili•liru:wfr! . Niko la ,ainavic 
& Dragoljub Ojdar11 ', ,.ase No. JT-99-3'7-PT. Decision on Defence P limiruu:y Motion 1led b !he De[ ·m:e for 
Nikola Sainovic. ~7 Mar-ch 2003 "Mflutino~icf Decis10n"), p. 4, ~ a imilar pr ' ntation a to pleading requirements 
foraJCE. 
3~ Hadiill(;l.,m11011ic Indictment Decision, para, I 0. 

6 Third Brdtr in & Tall ' Deocision, porn. 3. 
~1 Hadtiha_Slll'l'()Vic Inruciment D0e:ision, para. JO: Tiu! Prose utor i •. Brda,iin am! Tali t!, a. - No. lT-99·36-l!L 
De ision on Fi . .m ol'. ·omth mended lmfictrn{:flt, 2 ovcmbcr 200 l para. l 2~ First Braanin & Tail'( Decf ion 

~~%dv1w, cmo..,ic hldktmc:nt Deci. ion, para. 10; First BrdtJnin & Talit De 'ision, para. 4 . 
39 Kup.rc.fki" Appea s Judg ·ment, para. 114. 
40 Jf tie D fence is denied the u1.a1erjiu faclS as lO the na111re o th accused's 11espcm ibility for the even pl.eacted uni.i i 
the pt'e•trtal brief· rlcd, j t is alnro~t erJtirely inc 1)acitated from cond1;1 ·ting any meaningful inve&ti-S tion for trial until 
lbetl J l' cc.end Brt:lu11ii1 & Tali<! Decision, par.1. . I [ - B). 
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indictment doe not plead the materia1 fac with the requi ile degree pecificity becau th 

nc-eessary infom1ation i not in the Pro ecution ' . , oubt must arise a& to whether· is fair 

to the ace . ed to proceed ith the trial.41 The Pro . cuti n i e. pee e to inform the. ac<:u&ed of the 

n tu.re and c u e of the case. as ct ou above, be ore it g - to tri l. It i . unac ·eptable f, r the 

P . ecution to omJt the materi l f ts 111 th indictm nt with tihe aim of moulding the case again t 

the accu ed aw the tria proceod , depending on ho, th evidence unfo]ds.41 Where evidence al trial 

turns out dtffcrcntly than d, the jn,diclment may be required o be amended, an adjournment 

, , ay be granted, or •Certain eviden ·e may be excluded as not being within the scope of th.e 

indictment. 4 

32. The Pro ecution i not requir • to plead thee idence by ,vhich such materia1 fact aie to be 
¢4 

proven. 

IV. SUBJECT-MA TIER JURISDIC1 ION 

1. Defence 

33. The Accused argue-1 that the: refereoces to Vojvodlirui in Count. 1. 10, and 11 should be 

r mov u from the IndictJnent on the basis that lh Prosecution has not hown in the Indictment a 

number of the requil'ed elements for the application of charges brought und r Article 5. crim · 

again t humanity. 5 First. it is argued that there wa no sta e of armed conflict ia Vojvodina (and. 

ev if lhere w a state of . 1ed conmct the Vance Owen Pl n i aid to have ended all ucb 

hostiliti .. 46 Second that if a t:ate of armed coaff ct existed, cbe civilian pop lation wa 110 a 

'ctirn of such anned conflict. n.1·1 ', that i,· there ere attack on the civllian popul tion, that such 

auac. s were not ..., ystematic or coUe tive in nature and th t ther , as no nexus bet · ~n s.u(.;:h attack~ 

and the armed conflict as pleaded in the I dictment.41 In addi tion to the rgum nts related to the 

requi.re(I pre~ equisites for ppli ·ati.on of Ar 'de 5, lh • A .cu ed also argue that Vojvodina wru; not 

part of the territory under the j uri ~diction of he Tribunal as defined in Article· l and 8 of the 

Statute as the Statute of the Tri unal was only adopted in 1993 and the rimes of which the 

Accu ed i ' charged were allegedly committed a ear earlier.48 A uch )e Tiibunal would not 

have jurisdiction 0'1Cr Ueged crimes commined in the Vojvoclina r>gion prior to i · establishment. 

1 Kupre r.ic Appeals Jud ernent., para. 92. 
-11 Ibid. 
43 .Ibid. 
44 Joid para. 88. 
•~ "Pages 19 - 21 of the · lotion. 
4~ Jbid. 
, ? Ibid , 
a11H Page 22 of tin; Motion. 

1J 
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2. Prosttution 

34. Th - Prose -. lion reques:c chat the-objection ba."led on the ~ tate of armed conflict be di mi sed 

for dnee rea on , First, it is argu d that proof of armed conllicl i a matter for trial and that ill any 

event e of the Accused a.i~ link d geographically and tempornJly w1th su harmed onflii c. 
Furthermore, lh Appeal Chamber i · ·aid to tu.we clarified the definition of arm · • nflict by 

stating that intemationa.i humanitarian ]a"i applies from the initjat:ion o{ such armed onllict and 

extend · beyond the cessation o ho ·tilil]e · until generaJ peace is achi vod. Until th.at moment, 

international humanitari 11 law appli,es to the whoJe territory of the warring state • whether or not 
actual combat take p]ac.e in a parti.cu]ar region. 49 Second, the Prose.cut~ n points t the intervie vs 

conducted ith £he Ac lil ed whi h they maintain demon era e that the Accused has admitted to he 

exi tence of armed conflicc.50 Third, the Prosecution deni thal the Vance Owen Plan diminished 

the tate of armed confli t in 1992 as it i. argued lhait a. genernl condusi on of peace wa onJy 

reached up n greem nl of the Dayton Accords in December 1995. 

35 . The Pro, ecntion r-equesll: that the remaining, objections of the Ace · ed reJating to subje t

matter ju.risdktion b dis:rrtiss.ed as the Trial hamber is on1y bo:und to e amine and dispose of 

defects in the Indictment in fonn only, Furth mwre. it I ar ued that the. Kunara Appeal 

Judgeme.nt highHghts chat ''the. atta kin the conlie t of a crime agaiinsl humanity i not Hmited to the 

l ·e of armed force.; 't enc-ompas ·es any mistreatment of the civiliall pop hHion'".51 Finally, in 

re ~on e to the Accused ' assertion that attacks were not systematic or "'ollecti ve in u arnr.e, the 

Prosecution maintain lh.at paragraph 14 of th Indictment properly pleads the legal elemen of 

·ystematic attac_ and that evidence of thi can oniy be produced at triail . 

3. Discussion 

36. The Prose ution h s pleaded in the lndi cment lhat ••a rnte of armed conmct xi ted jn 

Croalia nd Bosnia aud Herzegovina" and th t 'a nexus existed betwe n thi · tate of armed ·onflict 

and the aUeged l::rimes in Croatia, BO! ni and Herzegovina, and part of Voj rodina, Serbia''',52 

Un -er Count 1 (Pe ecutions), paragraph 17 {g). the Pro ocution ha charged the Accu.r;ed wi:th the 

"imposing of r:estricti ve and di criminat ry measures. gain s.t the Croat, Mu lim and other non- e:rb 

civilian popolatjons'' in variou geogr , hie area:s includ111g "'pru: of Vojvod'na, Serbfa.'', Similarly, 

under Count l. paragraph 17 (i). the Ac used ha , been charged with the deportation or forcible 

n T1:1dic Jurisdiction Deci ivn, para. 70. 
: Jn1erview are highlighted in the Prosec1m'on' .. t Additional Respo11.~ dated 19 F~ruary 2004. 

Prosecutor v. Dm o.ljr~b Ku/'tdr.cu;: et al,, Cas o. IT-96-'23 and JT&96-2. -/l- , 12 unc 2002, par.a. 6 • 
• "U [ndiclmc:nt, para. 12. 
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tran fer of civilian from ariou cerritories indudzng 'part · of Vojvodina, Serbia·•. The 
lnd!ic.tment. howe er, doe ' not ex:phcitly plead iliat there exLted n armed confli t h't Vojvodina. 

37. In i. · dd1tiomd .R - pon e to the Accu ed 5, Motion the Prosecution is rather vague a . ut 

the situa ion in Vojvodina. Sometime . • refi rence i made 10 ai1 "ongoing armed conllict in the 

fonner Yugosla ia' 3 whiJe ar other in.· a · ·e reference is made to •• nexu .. . bel"!'-'e 11 the conduct 

of the Accus.ed in Hrtkovci [Vojlvodina]" and the 'on _ oing at ed conflict in other part of the 

fonner Yugoslavia· . 54 The Accu. ed i there ore ft with uncertainty as to whetherthe Pro ecurion 

aUege that there i.. a · tare of anned -contlict in the entire region of the forrner Yugosla ia, induding 

Vojvodimr. Serbia o a state of armed · ,onflict in Cr-0atia and Bosnia and Herzegovina. 

38. The Trial Cham r call the relevant plead~ng principles s ouit in Section ill abo . e and 
that the pleadings. in an indkmnent have to be uffici.eot]y pa: icular when it conci. ely . et ou the 

material facts of the Prosecution case with enough detai l to inform the Accused clearly of the nature 

.and cause of the charge · gainst him/her lo enable ttirn/her to prepare a defenoe.s.~ As stated above, 
although the lnd.icm1ent pleads. that a t.nte of anned confl.ic.t existed in C atla and Bosnia and 

Herzegovina, it fail] to plead wh.ether a state of arm •d conflict ex:L ted in Voj vodi nai, Serbia. 

39. There are certain requirements fo , . , cdme · o fall under Article 5 of the Statut,e. Article 5 

imposes , jurisdictional requi.remen . limifng the Tribanars juri diction to crimes against humanlt) 
"when comm· tted in arme conrnct. whether i oternational or internal i a character" . Ace-Ording to 

standard case-I. \ ., a reflecl-ed. for e;{~mple .i.n the K uriara Appe I Judgement. the '·'requirement 

contained in Article of the Statute i. a . ure!y jurisdictional prerequisite which i. sa tisfied by proof 

tbal there wa. an aimed con.fl:ict and that bje,ctively the a ts. of me accused are linked 

geographJcaUy a we,n as temporaUy with the m·med conflict''.56 his clear that he, appJicabUity f 
lhe crime · Ueged by the Prosecution to have occurred in Vojvod·n under Article 5 i ubject to 

whether, al ch· r-clevant time of the indictment, an armed conflict exi ted in Vojvodina. 7 

40. The Pro ecutjon i:s ccordingly ordered to clarif the ambjgu.ity in the pl,eadiog · (and the 

aUegation and the charge or part of charges ba oo thereon) in .relation to Vojvodin , Serbia. and 

the fa ue 0€ armed conflict, It i for lhe Pro ·ecution to decjde, whether or not to keep the charge 

against the Accused in relation to Vojvodina .. · erbia, in the Indictment If the Prosecution decides 

P;;ua. 6 or !he Prooecution' Additional Response_ Empha i a.d.dk:d. 
"-4 Rnd, P<tira 7 nd '9. Empha~i · adrlc:d. 
j_ upr 1, parn.. 23 of Uti.s Decision_ 
~6 Kunara ppeal fo.dgemelll, para. 83. 
57 lt i interesting to nQ'le tlw in di:scu sin. A.rticle · .requirement~,. the Trial Charnbe.r in the ProsecmitJn , Milornir 
Stair.it! case ("Static ,Judgement") hlliS tatoo that "lhe, Tribunal .h jurisdictjon over violations of lne faws or uslorn of 
\!181', a pnN. mdition of hi h i.r the exist,mce of an anned conjl f tin ih£ l,:rr tory where the e:r-im,:i ar. alleged to hav~ 
occurred"- Empha .is add'ed. Prosf!culior1 v_ Mitomir Siakir!. JT-97- T, Judgemeru, 31 July 2003, para_ 566. 
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not to plead tl1e -existence. of an rumed contlict in Vojvodina then, as a oonsequenc , all charge 

relating lo Vojvodina win have to be defotcd from the Indictment If the Prosecution jnsists on 

keeping the e charges. the exi, tence of an mmed contuc at the time the crimes were allegedly 

com.milted has to be pleaded. 

41. · part from lhe question of dw pleading of an aa ed co:oflkt in Vojvodina, Serbia, all other 

complain s of the Accu~ed d~scussed here are of n evidenti.ary character. Whether or no there 

existed 'tate of armed conflict in any of h tenitoties :mentioned in the Indictment or iri 

Voj odinai . bia (if i£ continue lo be pie ded· i. a mau.:er of evidence. \Vhether or not assuming 

!hat (here was an armed conflict, the ·t . ilian population wa a victim of die .anne<l conflict is. a 

matter of evid n e. Whethe or not any aua ·ks again t the civilian population were ystematic Otr 

collec i e in narure j~ a maUer of evidence. And whether or not ch.er wa a ne u between such 

at ack · and the armed conflict i al.w . matter of evidence. The Trial Chamber considers in r latiou 

to ach of th e complaints that these are not appropriate i sues to be t"esol ,ed in a decL i on he 

form of the indictmen but th.a the e should be left for de ·ermination at 'trial. These objections ru;e 

di ·missed. 

42. he Accu ed finally u:gues t mt Voj1vodi11a was not a pert of the territory llnder the 

jmi·diction of the Tribunal ,(a deJlned in Artides 1 and 8 of the Statute) as the Statute of the 

Tribunal W'" adopted only in 993 and the aUeged rim.es were committed in 1992. T . e js• ue of 

retroa tivi ly h s al.road been discussed abo ess nd does n t require repetition here. Thi obj ction 

is also dismt sed. 

V. FORM OF INDICTMENT 

43. 1be Accu ed has made a mnn r of objections w the form of the lndiccmen . For sake of 

clarity, the objections relating m the pleadi11gs. in oonnecJtion wich joint ctirnimtl enterpri e will be 

examined eparately from the gen ral objection tu the · nnn of Ind!i,C'lm nL 

A. Objections i:o the Form of Indictment 

l. Ddcm:e 

44. The Accused .makes. the gener.aJ argument that ther - is not enough evidence or faces 

co.nta.ined within the lndictment to support the Prosecutions pleading and hi!ghligh s various areas 

~s, upra. p Fas. lS - l8 oflhi Dec:isi n, 
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of the Indictment which he maintains are flaw d and should be struck out..59 Th l lion retie· on a 

nu ·r of arguments identified below to . upport thi posi ion -

The Accused rgu s that the Indjctment fails to p1ead the fa . tu.al elements 
each charge a there i an ab ence of facts and evidence on inter a lia: 

ociate,d with 

i lis of person. deported o a list o · ho wer ordered t carry out 
deportations, 60 

ii) how and where deported persons 1were ent, 61 

i.ii) a list of victim. affected by the aUeged • rim ; 2 

b) the Indictment does not identify where or when the Accu cd gave in ·tru lions to his 
associate~ to threaten civJUan popula ion ·53 

c) th Prose I.ion ha:s not provided any fa cs to ho a temporal or geographic connection 
between the Aocu ed' w rd or a ;ti Jn · with the crimes with which he is charged;64 

d) the Indictment d es not demonstrate th e i· 'ten e of armed co 1flict in Voj vodina/15 

e) the lndktmem does not offer proof for auac · direc eel at civilian pu[ations.;66 

f) the Indi tm.ent doe ' not d,emon. trate the e i tenc~ of intent on the pa:rt of the A used~ 67 

g) the charge of deportation · ppear twice in the Indictment in Corm · l (paragraph n i of 
lh Indictment) and Count 10 (para0 raph () of th I.ndictmen ) ; 

h the Indliclmcnt does not provide details of what th cca~d planned. conunined. ordered 
and to whom such order.. · ere i · ·ue ; 

i) the Indictment does not state how lh A cu ·od aided and abetted in plan ing, preparation or 
exe ution of crim. and d tails of speeche and communi .ati.ons referred in he Indi tment.70 

2. Prose ution 

45. The Pt ec-ution re ·-ponds that the ri bunar s j uri prudence has. es.ta Ji shed that the. 

Prosecutor eed not pro ide, in the Indictment, any .evidence or summary of the evidence it intends 

to rely upon to prove its cru e,. including the provision of li. o any kind dled by the Accused, 

~ F r example, page 30 of i.be Mo ·on_ The obj ·tion rclat d to ihe f, n:fl of Indictment gcoocaUy appt:ar in jl'a es 26 -
42. 
60 P.ag . 31 o. the Motion_ 
~, Ibid. 
''• /bitl_ 
Ill Pages 32 - of [he Ii,fotion. 
64 Pa e . 4 of 1hc Motion. 
6j Pages 2-S aind 3 ! · the Motion" 
1\6 Pages 19 - .2 J of the Motion. 
t>, Page 40 f the Motion. 
68 P.i.g · 30 - 3 1 of lhe Molion. 
li9 P11g 29 - ,1 and :34 - 37 o Motion. 

Case. · o.: IT 3-67/PT 
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Accord:inc to he ProsecuLion, the Defence' argument hould be rejected as irrelevant at thi. 

of the proc edj ngs_ 

J.. Discussion 

46. As bas b en ·tated before, and ha.~ been .r«:aUed in the reievant pleading princ'ples, el out in 
e-clion ill· .bo the Pro ecut:ion meed not include in an .'.ndictment the evidence on which it wiU 

r ly at trial. • (he Trial Chamber find that wi h I pect to m t of e arguments raised by the 
Accus d .and sumnuni ed a ' ove in p iragraph 44, the Indictment has ufficientl pleaded he Jegal 
and factual lements necessary fo the A,ccu · -d 1£0 be informed of the nature and cause of lh 
charges again~t him and t enable him to prepare a d foa ·e ffectively and effi · rHly. 

47. With re pc.ct to ch Ac:cu ·ed' · argumen r -lacing to intent, the T1ial Chamber ob erve that 
paragr.a1 hs 5 through 11 (and paragr _ph 7 in particular) of th h1dictruent properly pl ad the 
Accu..5ed", alleged relevant state of mind and intent In paragraph 7 fo~ examp]e., the · 11dictment 
stated that the A cused ·•had the nowfod )'e and intention n ces ru-y for the commi • ' ion of each of 
the cr:irnes.'' And in paragraph lO, various examples are given of a li \"i1ti~ b th A cu ··ed that ar 
also reflective of 1he intent of the Accu ed. • he evidence or ·'demonstration ' f uc,h intent is a 
matter to be reviewed ar the trial and ithe as essrnent of . uch vidence. i a di. tin t jssue reserved for 
the Triial Chamber at the end of tbe trial. Wi th respect to the alleged repeftion of the charge of 
deportatior1 in Count l and Count 10, the Indictment is properly pleaded a the charge. of 
penecution under Article 5 h) 1f tb Starute may als · include the al.legahou of deport·lt~on as 
con tituting form of persecution under Article 5 (h). The \lasUjevic Judgement stated hat an ·•act 
or omil ion constituting the crime of persecutions may as ume varioltS forms. here is no 
co pr hensi ve li t of the act that may am :u:nt to persecution. Per ecution may ,enoompa · s acts 
that are or ate not enumerated in the Stanue ... 71 The Prosecution i entilled to charge crimes as 
separate crime and a · an. act con timting the crime of pe.rseoi1tion. Finally, in conn c ion with the 
Accused's argument~ ' Ummari ed in paragraph 44 (h) and {i) of thi ' Deci. ion. the Tri al Chamber 
finds that the Indi ~trnent i satisfa.ctori~y pleaded with resp t to what the Accused allegedly 
planned, co mined, ordered or therwjse aided and abetted. T highlight a few pleading b way 
of e ample paragraph O (e) to 10 (g) of the Indictment .,ufficiently pleads chat the Acc11 ed 
, anicipated in d1e 'planning and preparation of the take-over of viHages''. in he "provhon of 
financial. · aterial , .t gi tic~d and politica? impport'', in the recruitmen of ''Serbian vo~unteers" who 
then engaged "'in the f. 'db]e removal of' non-Serb p pulatio n_ Paragraph 15 of the Indictment. 
plead. that the ccused '"planned., ordered, .instigated, ommitt I or oth · wi · aided and abetted" in 

7!J Pa: C$ 2&, 37 af.ld 9 of 11hc Motion, 
11 ProMtc11tc,r v. Mit.ar Va.tiljl!viit, Case No. IT-98-32-T. JuJgemc11t, 29 N • •embe:r 2002, para, 246. 
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')>ers.e ··utions of Croat. Mu Jim and oth r non-Serb civilian popuiation ' in ce11ain territorie:·. 
P·arn.grnph 16 of the fodiclment states how variou organisations, .induding rolunteer and 

paramilitary unit •· ruited and/or instigated b • Voji lav .Seselj" attacked and too·· "'control of 
towns and viUageS:'' . Paragraph 17 ot the lnd!ictmoot oullines t.he nature of th persecuhons that 
were allegedly com.1 itted. imila.ty. paragraph 19 to 21 of the Indict · ent plead the nature of the 
crimes al1eged as well as all -garion of the Accu ed'. par i · · pation in uch crim ~, 

48. Accordingly. the e obj,eclion ru-e dismjs ed . 

8.. Insufficient Pleadings for Joint Crimin.al Enterprise 

I. Defence 

49. The Accu ed argues th.at the Stam ,e of the 1 ribunal does not permit me. concept of ''joinl 
criminal enterpri - ' and that by p!e ing the participation of the Accu ed in a joi:nt criminal 
enterprise the Pro ec,ution is mi 'nterpreting the provision of Artic]e 7 of the Suuute.72 The 
Ace ·ed also compl ·n that a complete Li t of identifiable membe, a s ·iated whh the joint 
crimh1al enterpri, e ha not been presented by the Prosecution and that th individuals mentioned in 
the In.dictment as pa:rti ·ipati:ng in the joint cri · nal en erpnse are unknown t the Aocu. ed. 1 

Fil'.laU • it i .argued that the Indicttnenc makes an unrea unable h pHed daim th t there are millions 
of Seros who are co•participarns in lhe joint criminal enterprise.74 

2. Prosocu:tlon 

50.. iting the juri. prudence of the TribunaJ, the Pro e;cution submi that it has propel'ly plead d 
he theory f ·oint criminal euterpri e.7 According to fhe Pim.ecuti.on the Defence's argument 

shouJd be r,eje ted as irrdevant at this scage of the pre-triaJ proceeding . 

3. Discussion 

S 1. Although the Defenc does not raise any . pecifi bjection wi h respect to the following. a 
omment musl be made · n co1me:ctfon wich the wording in para gr ph 11 of (be Indictment r ,,arding 

the 1 ccu ed' illdi idna] criminal resp o i bility unde.r Artide 70) for his participation in a joint 
-rintinal en~erpri ·e: "in addition to hi respon ibility unde1· the ame Arhde or having planned, 

n Pages 7 - 39 of the Motion. 
n Fo.i- e.xample. p.i.ges .. 6, 29 and 7 of the Moticm, 
u Page 28 of the lndi ntenl.. 
15 Krnojeltl(!. Appeals Jud eme111c, pruras, 64 - 123; TaJir; Appeals Jm;lgemcnl, Pfilll. 185 - 229:; Pm:re,::11to r v. Miro:rla·i,,e• 
Kwx'kfl , et. al., C;u:e No, JT •98-301 l-T. Juctgemen~, 2 ovembei 2001. paras. 3] 9 - 321, J98 - 40 , 419, i -9 - 464, 
468 - 470, 497 - 500, $03 - ~04, 562 - 566. 571 57 • 682 - 6$8; Pro.sec!dor \.'_ R,ufoi'la Kr.tti(, Case · o .. lT-9 - 3,
T , Judgcm nl.,, 2 Augu t 200 l, par s. 62 J - 646; Prosecutor ~ Blagnje S.irnic, et. al., Ca:e o , IT-'9--9-T, .fodgcment 
]7 October 2003 pa.riu;, 983 - · '2 and 994 - 1053_ 

17 
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instigated, o der , commitred. o_ o h. rwise aided and abetted in the planning, preparation., and 
execution of those crime " - The- Trial Cha:rnber finds this to be .amhiguou • a · the Indictni.et t 
pr,e io ly restricted the me ning of "committed" to partici.pacion in a joint cri inal enlerpri e. The 
TrfaJ Ch mber tl1erefore direc the Prosecution ro reso~ve thi · ambiguity. 

52. It mu t be reinem bered lhat the Appeai] . Cham.be-.-- has held tlhal the concept of a joint criminal 
enterprise "as . form of aoc:omplic liabi]ity" wa finnly estabHshed in cus:toma_ry iaternalional Jaw 
prio to dle establishment of 1he Tribunal and · hat additlonaUy, it was avail. ble under the 
Tribunal' a:tute-,76 The Accu · d h.as not advanced any new arguments hat have nOII a1ready been 
addir,essed i the Tczdit Juri di.cti.on Deci i nor t e Ojdanic Appeals Deci:ioa th.at ould persuad 
the Trial Chamber to deviate from the TribUllail · estabti h d ase Jaw_ 77 A ·uch, the objection 
based on th argument tbac the doctrine of j oint criminal ,enterprise · o el and unsupported in 
international humanitari. n. law is reje ted by 1:he Trial Chamber. 

53. The Trial Chamber .recalls the rele ant pleading principles. sel out in Se-ction DI above, in 
connoctio:n with the objection of the Ace · ed with. tespoct to the · equiremenL'> f r the prope 
plearung f a joint crimtnal nterp1:i e, The rna1eriaJity of the facl pleaded depends on the 
proxlm'ty of an accu .. ed to thee ents for hi ·h he j.s alWeged to be crimina:Uy responsible78 and in 
the present ase the Accuse-d is. not alleged to have personally co · mitt d the alt -ge<l crime . 

Joint Cri111ina/ Enterprise Pleadings 

54. The Trial Chambe will now tu l the Prosecution' p]eadings in llie Indictment with regard 
to " h of the four Krnojelac elements hJghlight.ed in th pleading prin ·iples et out in Section lil 
above in order to assess :v'beth ii the P ecution ha properly p]tladed the theory of j ,oint criminaJ 
enterp.ri e. 

55. TI1e first Knwjela, element coucerns the nature or purpose of the joj1n criminaJ enterprise. 
Paragraph 6 of 1lhe lndic me,nt identifie the purpose of the joint crim.iaa] enteiprise as the 
•· m1anent :forcib]e remo al, .... of a majority of the ·roa.t, · 1u Jim and •other non-Serb populations 
from approx· mately one~third of me territory of lh Republic of Croati and large parts of Bosnia 
and Her1.ego ina and from parts of Voj vodina. ... .in order to make the areas part of a. new "'· th
dominated slate" . The Trial Cham -r is satisfied that the ·harge'- alleged ran within the stated 

1; Tadic Jurisdic.tiun Decision, l)ltras. 220 and! 226,. and reaffirmed in Tiu: Prosecutor ~. ilulfr1m ·,:, Nifola Sairw it & 
l>;oP,oljul, Ojdlmfr!, Cil5 o. IT ·99-3"i'~AR72. Decision on Dragoljub Ojdanic' s molioo ctt.; ]Jeng:in:g J1,111 ·diction - Joint Crim:irial Enterprise, 21 May 2003 ( 'Ojdanf£ Appeals Decis.ion'') p. . 
11 AleksrJ.., ~Id Appeal , Judgemenl, para. 2. 

Prosecm01- I!', Sranisfa,,. Galic, Decision on Appb il.U'Oll by Defence for Le.a.v lo Appeal, Ci!.l'ie No. rr-98T2 AR:72, 30 Novembet 2001 , p ra.. l S ("Galic Decislo11''). 
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purpo. e .of lhe joint _:rimit1al enterprise and that the rele ant actions may be con idered a . natruntl 

and for•e-seeable oons.equ nces of the execution of this p rpose. 

6. As noted by the Krrwjelac rial Chambet a joint ctinrinal enterprise exists , here d1: e is. an 
· nde canding or arrangement amounting lO an a_gTeement between two or more p · on : "The 
und rstanding or arrangement. need not be express, and .its existence may be inferred from all the 
circumstances. ]l ueed not haYe been reached at any time efore the crime is. 'ommiUed."79 The 

Prosecuti n has se, out -uch an arrangement in inter alia, th . following parngrn;phs of the 

lDdlictment: in general term in paragraph 6. (JUOted above and in paragr ph 8 ("each participant or 

co-perpetrator within the joinl criminal enterprise played hi or I er role or roles that significantly 

contributed ro the overaU objective of thi enterprise"). Furl'.her details are pm idk:d in various 
;u~ quent paragraphs, uch as on the ·•persec 1tion of Croat, Mu ··1im and other non-S rb civilian 

p )pulation in the t•erritories of the SAO We em S.lavonia and the SAO SBWS ... ., in p.arngraph 15;. 

on the "·e termination and murder of · root, Muslim and o her non-Serb civmans as s.pe.cified i.n 

paragraphs 19 - 23 [ of tihe lndktme.nt] ". in paragrnph 18; on the ••jm.pri onment under i nh man 

condH'on- of Muslim. Croat and other non~ erb c-ivma 1 in the terriwrie [listed ember in the 

lndlctment]" in paragraph 24.; on the "deportat.ion r fo ·ibi-e transfor of th,e Croat, Mushlu and 

oth - non-Serb civiUan popul. tion from their legal doin.idle\ in Vukovar in N~)vember 199 1 and 

in Vocin in ovember and December l99C in the municipality of Z omik in Bosnia and 

eaegovina between March 1992 and September 1993 .. .. ·• in par.ag_ ph 27; and on tl1e 

··destruction and plun r of public and private property of the Croa Muslim and other non- rb 

population . .. in [ AO SBWS, SAO West m S?avonia and variou · village in] Bosnia and. 

Herzegovina" in paragraph 31. Furth· nacre in .each of th · above cited allegaltOll the Pm ee111tion 

has p]e ded lhat the Accused was "a tin.g individuany r i concert wi.th other known and unk!:10 n 

member of tbe joint criminal nterpri . e' ·. 

57. The Tri.al Chamber is. th.us satisfied that chc nature and purpose of the j1oint crinunal enterplise 

have b en ufficiendy pleaded. 

58. The second Kmo}elll element conoem lh timeframe of the joint criminal ent,erptise. 

Paragraph 8 f the lndktment ufficiendy pl.eads th tirneframe by .tatiag that the joint crilnina] 

enterpti. e ' came into ex.is:tence before 1 August 1991 and continued t least untd December 1995". 

Although thi is a rather broad timeframe, the Trial Chamber d -· nol see any mat rial defect in 

lhis p]eading as sl ch. The Trial Chamber i. a.l o satisfierl that aU of the crimes a.Hegi:.-.-d in the 

Indictment wece commiu:ed in he timeframc ple-aded by the Prose ution in the Indictmen t. 

'i<} T ird Knwjt'lac Decision, para. 15, 
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59_ The lMrd Krno)elnc e]ement concern. the jdentity of th pruticipants. The Pros.ec1.Uion has 

pleaded ene:rally that the Accused w - •·· cting individt1ally or in concert with other known aad 

un_known , :embers of t'l:ie join -·riminal enterprise'''.. In addition, the hldktrnent contain the nam 

of a number of alleged partidp - in the joint c1iminal enterprise such a. Slobodan M·t evic, 

General Veljk.o Kadijevic, Gen rnl Bh1.goje. Adz~c Colonel Ratko Mladic, Jovi a tani ·ic and. 

others. The Indictm al al o identifies othe1· ai!eged participants in the joint criminal enterprise by 

c le.gory .110 As noted by the Kmojelac Trial Chamber. uch practice is. a ·oeptable if the preci e 

identity of the perpetrator · not k:nown. 31 Examples of pill.1.idpants in the joint criminal enl•erpri e 

by category include the anny f the Republika Srpska Kraj.ina, the army o t e Republika Srp ka, 

local Serb Repub1k of Serbia and Republika Srpska police force • the ta:te- Security/Drzama 

bezebedno ti Branch of th Mini ·try of Interior of the Republic of e11Jia and others_ Th ria] 

Cha:mber find that the requiremenit that the identity of Che p~11icipanb be sufficiently pJ · ded is 

sati. fled. Any further details requested by the Accused in relation to name. of memb , of ihe joint 

e-rimina] enterprise .re matters of e idence which the pros -cution is not bound o plead in the 

lndictment. 8? Al o, th - Ace sed•s argument that the Indictment include. by impli a.tion a 'Tow 

million participants'' in a joinl rimiual enterprise i totally groundless and therefor,e rejected. 

60. The final Kmojelac el -men has to d!o wjth the nature of the Accu ed' pm ici!paticon ·r1 the 

joint criminal enterpri e. The Prosocu ion ple d the nature of the Accused' participation in, ilil''T 

aha, paragraph 10 · a) - g) and paragraph 29 of the Indictment. Paragraph 10 sets out, among other 

things, allegations of the Aoc11 ed conduct re-lating to: .. inflamma ocy spee he in the media'". 

instigation of Serb forces to "comrnit crimes in iolation of . .. loo Statute of the Tribunal", the 

"planning and prepar.ition of the ta!lte-over o villages''. the participation in the ••provisi.on of 

financial. rnaterial. logi -·lical 1ind po~itical support' .. the recniitment of ·•serbian volunteer •" and the 

indoctrination of "e treme rhetoric' Jll uch volunteers , the .. recruitment, fmm ation, -upp]y support 

and dirocti n of Se1bian volunteers i:onnected lO the , er bian Radical P • omm on]y knmm as 

•chetniks , or 'Se ·eljevci' ' ' , The e descriptions of the Accused's ane ed participation in the joint 

rimim1! enterprise have been sufficiently pleaded and Uit<ibly re lated to each count in the 

Indictment The Ttia] Chamber is . ti fied that the nature o the Accused's participation .in the 

aUeged joint criminal enlerpi-ise ha been ufficiently plea ed. 

61. For the above stated reason , and with the e ception of the Trial Chamber. dir~ction i.n 

paragraph 51 above, tt e . ccu ed • s obj1ections in ,oonnectj n irrh the pleading~ relating co joint 

c1·'min l en erprise are di missed. 

ll!I Para. of Ille Indictment.. 
i Third KmQje/ac Dc-cisioo.. pa.a. 18. 

g:2 MUutino,;i{! De.cisio1i, fh. 17 (cif g The. Proseculor 1>1_ Si111aar, Joil.ic, tt.l lJ/, , Case °" IT-01•42-PT, Decision on th~ 
Defence Pre]iminary Motion Concerning l b.e Fonn of the T 11.di,ctme.it, 28 Juoo 2002, para, 18). 
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VI. DISPOSl'l'tON 

62. For the foregoing reasons f c · rial Chamber h reby make e fol]owing orders: 

(l) The Pro ution i ' ord red to darify th ambi uity in paragraph L2 oflhe Indictment 

- and the allegations and the charges or parts of ch:arg based thereon - in relation 

to Voj odlina, Serbia and tbe i sue of armed conflict. · In e-ase the Prosecution 

·hoo.se ·· to allege th.lit there wa ' an armed conflict in Voj vodina, Set1bia, it wm have 

~o identify and hm.v exis fog or new material to support such an allegation. 

2) 'fhe Prosecutio.Ll i order~..d to diuif the ambiguity in paragraph 11 of the !Ddictment 

with respect to the meaning of ''committed". 4 

O! erwise, the Tri i Cham · di1sutiss l:he complaints made in the Motion. 

Done i. Engli hand Pren h. the English ~ext being authoritaiti e. 

Done this 2&day of May 2004, 
At The Hague; 
The · · .etherlands 

tt3 Supr:CJ . pm- . 40 of this Deci i.;" tl. 

sc SuprfJ. para. 5 l o this Decision. 

Case No, : JT.03-67/PT 

(St.'1'11 of the Tribunal) 

...1 

Judge Carmel A. Agiu 
Presiding 




