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1. .Introdl cti n 

l . This TriaJ Chamber (the. ''Trial. Chamber") of Che International Tribunal for · he 

Prosecution of Persons Respon1.ibie for Serious V~olation · of International Humani tari an 

Law Committed in he Territory of the Former Yugo favfa ince 1991 (the '1'ribunaJ") i 

eized of the 'Prosecu or' · Jl,i.otion to Am.end the Amended Iindi,e:tment" of 6 ovember 

2003 (the "Motion") fi led pursuant io Rule 50 of the Rules of Procedure nd Evidence of 

the Tribunal {the .. Rules'') and to which are attached Annex A the "Propo: ed ond 

.l\mended Indictment" and as Annex B upporring material. The · esponse of Harn.din 

Bala to Motion of Prosecuticon lO Amend Amended Indictment' ( 'Bala Re.sponse.,) and 

the ''Response !O Prosecutor·s Motion to Amend the mended Indictment" by Ole 

Accused lusliu c•Musliu R pon e") were both. filed on 20 Nov,emiher 2003_ 'fhe 

Ac•cu~ d Fatm:i.r Limaj1 did not fiJe a respm'i.Se. On 1 December 2003. the Prosecution 

filed die '·Pros c.otor• s Consolidated Rep1y Regarding · ts Motion to Amend the 

mended mdictmellt'' (the •·Reply"). 

2.. The original indictment agaiinst the accu ed F9!tmir Llmaj, Hru---.i.din Bala and Isak Mus~iu 

(the ••Accu cd ') wa confirmed on 27 Jmu:ary 2003. On 7 March 2003. th - Prosecution 

propoSed an ainended indictment to .. reflect the di missal of all charges against fue 

person referred to jn the o 'ginal indicnuent as Agim Muttezi'' (' 'Amended Indicunent"). 

Leave to amend the indicnnen:t w.a ' granted by the Trial Chamber on 25 March 2003. 1 

3. The Amended lndicunenc is comprised of nine couna; chargtng the Accu ed with c.1imes 

again t humanity (4 counts) and violations of the laws or cu ·toms of war (5 counts , 

pursuant to Articles 3 and 5 of the Amended Starul of lhe Tribunal {l:he .. Statute' '). It is 

all ged th.tt all acts or omissions char oo ill th Amendied Indictment occurred between 

May and Jttly 1998 in the pri on camp of apuln:1k/Llapuslu1ik in Kosovo, for which the 

a,ccu eel Llmaj iucm·s criminal respon ibility under bo th Article 7 ] ) and 7(3) of ilie 

Statute and the accu ed Bala a,nd Mus]iu incur criminal re po,n ibility u ndler A1:ticle 7 O ) 

of the S tatute_ h i aJlegc · thal during die Amended lndictment period the Accused, 

acting individuaU and in co11.cert with others, pa11ticipated in the crime..., aJleged in the 

Amended lndictmenc. 

4. The Prosecution requests leave to ma.ke the five following ameudments to the mended 

Indictment:· 

a) the addition of aUegations of joint criminal enterprise liability against an three accused~ 

1 Decision to Gl'a:n1 ~a: e IO Amend clIB Indictment, 25 M::irch 2{)03. 
Case No. IT -03.{i6-PT 2 12 feb:ruarry 2004 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

b the addition of allegations of ·uperior responsibiJity Llnder Artic]e 7(3) of the Statute. 

against the Accused Musliu; 

c) the addicion of one cooot of inhumane Acts under Artide 5 of the Statute based on 

facmaI allegations already included in Count 5 · 

d) the adrution of one inddent of mur-de:r to tlm charges. under t!he existing Counts ,6-7.; and 

e) the correction of a small nurnber of rrors, as well a some d.uific.ation of language, in 

the current Amet¾led Indictment. 

5. The Defonce of the .Accused Bala object to the am ndments a) and c} and the Defence of 

the Accused Musliu objects to the amendments a) and b). These- objection will be 

discussed in tum after a dis.cuss~ou on the-Jaw concerning amendment of indi tment 

2. Rule SO of the Rules 

6. Rule SO of the Rules of .Procedure and Evidence govern, the arnen.dment of indictment . 

Rule :50 (A) provides modalities oonceming the competent Judg · and tim a which an 

indkunent may be am nded. Rule :50 (B) expre ·sly adtlresses The issue of t1ew charge. , 

without speci( ing whet.her new charges can on1y be based upon new fac • and Rule 50 

(C) contemplates that. the accused may require addilional time ro prepare for tdal as a 

result of an amendment that invo]ves adding a further count ' 

7. The fi.rsl substantiive question the rule i concerned with is lh.e t pe-of amendment. which 

may be made to an indictment In th ins ant case,. the-Prosecution proposeu to include 

two new fonns of liabili1ty (joint riminal enterprise ru1d command responsibility) a n.ew 

incident based o.n new facts and evidentia:ry m ,terial ltnder e · ting charges ]H curren 

coun 6 and 7, uew charge based on existing facts ood evident:i.ary material (proposed 

coutlt 5) and some corrections 10, the language and annexes o che, mended lnd.ictme,nt. 

(A) (i.) 'irh.c P!"Ose,cutor may amend an im.lictment: 
[ ___ J 
(c} after tire assignment oft e c se lO a. Trial Chamber, wjth the leave of lhat "fria] Chamm-ir or a Judge of !!hat Chamber, 
aftc.r hav 111g h.eatJ1d th.e partie-s, 
{ii After !he assi:g met1l of1he-c11 c to Trial Chamber it shall not oo rec ssary for 1hc .mlCllded indichnel!t to 

eo:nfitmcd. 
(jjj) R11k 47 (G) and Rule 5 bi.t appi.y mutatis mutaruii.~ to the amended indictment. 
(B) J:f I.he amended mdklment .inc.ludes new chargt:s and 1hc-a,;:cused has aJready appeared be:foci:: a Tria] Chamber in 

cord:mce wiJh Rule 62. , fmlhcr • ppearance shall be held - soon BS pra.c1kabJe to enable the -ilCC-\l !ied to ~k:r a ple.1 
oo !he new chmgcs. 
( ) The ai;:cused sh.aU ha.vc a further pe.ri.od. of thiny days jn which to file preliminary motions pursuanl to Rrnlc 72 :in 
respoct of the ne charges and, ·whor necessary, the date f · trial may be poi;iponed to e11sure ade<.jju:a:u: time for th 
preparation of lhc defen.ce_ 
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8. Th re is no doubt that new factual or twid ntiary ma eri l ma. result i 1 amendment if 

such ma erial constitutes prima fade evidence. The. Defence of the Accused Bala _ rgue. 

that new e idenciary matefr~1 suppo11ing amendment :to th indictment must be. put to 

s.crutin ; by a confinnation judge.3 Rnle .50 (A. (ii) which s,ets out th t .. after the 

as ignment of the case to a Trial Chamber i hall not be ne ary for th amen ed 

indictment to be . nfinned" mu t be interpreted in faimess to the Ac-eused and wilh due 

e ard to th spirit of th· rule, giving the Trial Chmnber and not the origin.f1l 

con.finning judge, th - duty to act as confim1ing judge when examining new evidentiary 

mate : al brou ht in up , or of n amendment to an indictment. In relation to the 

addition of ocw charg~ ev -:n in the absence of new factual or evidentiary iatedal. thls 

has been accepted in other cases before the ICTY and the ICTR. s For instanc , in the 

Naletilic and Marti,w ic case. the Trial Chamber agreed to add a new charge of 

''Dangerous or HumiUating L-abour"' io the absence of new ,e idenre. 6 In the Mu. ema 

case, the Trial Chamber aUowed a n '1! • charge of complicity in ,genocide ru an 

alternative to the existing charge of geno ide rather than as an additiona1 count.7 Al o. in 

the Nt r1ege..ka • astl, the Trial Chruuber aid that new charges could be added to an 

indict nent to "allege an additional legal theory of liability with no new acts~·. 8 In sum, 

although the case-law of the ICTY and th ICTR on the exercise of the discreti 

contained in Rule 50 demon trat "that a decision to accept M mnendmetU will nocmaHy 

be forthcoming uni prejudice can be hown to the accused il still f mains understood 

that amendmen pr mpted by newly discovered evidence mu t be support d by prima 

facie evidence. 

9. The second . ub tantive question the rule is concerned with and which is the second key 

con ideration for the Trial Chamber in granting leave to amend the indictmenc. is to 

ensure that the accused is not prejudiced by an amendment of the. jndfotm.eot a.gain I him 

in the ,conduct of his. defence. Therefor, • · though there are no pre - limits on he 

e ci · of the discretion conl ined in Rule 50, when viewing th . tande and Rules a .. a 

who] bat discretion m t be e rcised with regard to the right o rhe accu~ed to a fair 

trial ... In particuJar, depending on the circumstances of Cibe case, the right of the accu d 

~ Bala R ponse, para. 5, 
4 RuJe SO (A) ii) was amended during the July 00:J Pk11ary of 'rulg ~. to e ,rre that. applkation.s for :nneridmern of 
in.dictmellt be filed beforo the Trial arnl;rer seill.'i:t of lilt case, when lhi8 w th · ·c:, and 11 l before th: riginal 
confLlll'llll_gjudge or attolher ·ud e acting as lb original oonfitming j udgc:. 
j , -ec Pro.fecutor v Kr. tit, Ca5ie o. rf~98~3 ~PT, "Amended Indic tment"', 27 October 1999. 
0 P1·< recutor v ,, altu ilit' and Martitiovit (" o.letiliC: ca. e" ), Casc No. IT-98-3 P-r, Deci ion on Prosecution <lotion to 
Amend COUl'lt 5 o !he lndictmenit 28 November 2000, 
7 Sec Prose tdar Mit.,H!ma, Ca c o. ICTR-96-1 -T, D i1>ion ou lhe Prosectuo.r's ReqUe-st for IL.eave I.O Amend the 
!ndic-tmcm, 18 November l 9 , 
e cc Pro.tecuwr Niyite}le. . Cas.e No. lCTR-96,14-1, Dcd i n n Prosecutor' Roqucsl for Leave to Pi.le an 
Amended Indictment, 2 1 June 2000. 
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to an expeditious tri8!1, to be promptly informed of t:he charges against him, and to have 

adequ.ate time and faciliti · for the pr pa.ration of hi defonce, potentially ari e when 

considering objecti.on. to an amended indictment9 Also. when dedding the que lion of 

whether the amendment results in any prejudice to th accused. due onsid ration mu t 

be given to th ··Pro ecutor' unf. ,ttered re ponsibillit .. to pm ec1Ue the accused to the. 

fall extent of the Jaw and to prese,nt all re.Jevant evidence before. the Trial Chamber''. 10 

Ht Thus. ill detennining whether any prejudice to the accused wm folio from an 

amendmem ,o the indictment. regard mu ·,c be had t the circumstances of the case as a 

whole. ff addi ti:onaJ rime m pl.'epare the conduct of me defence is gi ,,en to the accu ed~ 

an amendment doe not need to re ult in prejudioe to tile accused. 11 Such a decision is 

taken in Ugh,t of an pects of the case. The , efay to the trial of the accused resulti11g 

fr.om dle amendment hould nol unreasonab]e in Jjgbt of the ooniplexity of tlhe case 

and wh n oon ideriog the cr~mes contained in the existing jndktment at the time of bi: 

arre 1. so that his right to be promptly informed of the chl:ll"ge again t l1irn is nol violated 

by the amendment. 

3. The Amendments Propo8ed. by tlte Proseeution 

l l. The Proseculion makes ti general argument that the proposed amendtuents wm not 

cau e prejudicial delay and should be allo ed in view of the fact that the indicln'ient 

again. t the Accused, by Tribll!Jlali's :tm1dards, is narrow in cope - it covers a sl:toit 

eriod of time (four months) a mall part of Ko• ovo and a -!early identified set of 

events.12 

12. The Defi · ce of the Accused Mustiu al. o make a prelirrunazy argument co cerning the 

lack of sufficient explanations regarding the Wdiaess. (tJhe amendment are ought eight 

months after the Accused Mu Hu has been h 1d in cu tody) with wllich the Pro ecution 

i making Lhe present application. n The Prosecution repHe ro Mu ]iu' argument 

concerning the tardiness of (he Mo ion that it ha waited to make th application ~o 

9 S Nalt1tilJC ca.,·e. 
w See for example, ProseculiOr v M'4Strtw, Gase No. ICJ'R096- n ~T, Decision on the Prosec.i:uor's Request for ave lO 
Amend the ]ndictnlerU., 6 May 1999..ln Pf",1serni< r v lfobilig·i a.nd Nrabnlruu, C No. ICTil-97-3 MCTR-97-3 I, 
Deci:;ion on · Prosecmto ·• • Molion to Am .nd the lru;lic11t1ent, 3 Oclobe.r 1999 _ 
11 ee f'rrJ..tet~ror,,. Kovace~tc, Cru!e No. IT-97-24;PT, Decision Staling Re o.n fo.t Appeals a 1au1ber's Order of 29 
May 1'9 8, 2 Ju.ty 1998 . 
I~ Rqply, pm:a. 24 . 
13 Musliu Rc~pom,e, paras . 9--]2_ 
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amend the Amended Indictment until i b lieved, ba don ditional in e ligation, that 

the charges could be proven beyo d re ·onable doubt 14 

13. The Trial bamber tecaUs that the showing of whether amendment· to an indictment ace 

brought fonnrd in a timely manner mu t be "measured within the fTamework of the 

overall requirement of the faimes.s of the proceeding .''1 The Trial Cham r i~ satisfied 

with tl e Po ecution' s e planations in relation to the delay of the application to amend 

£he Amended lndi tment. In the present case. there. is no suggestion that lbe Prosecution 

seeks an improper tactical advantage · y fling tl e Motion. Fm1herm.ore. t.be amendm·nt 

ought are not such in oope., having had due regard to the case as a whole, tbait, at the 

outs.e:t and even w•itb additional lime to prepare the conduct of the Defence, th 

«:u oo' s right to a fair trial would he prejndiced. foJiowi.ng he amendment . 

14. The Trial Chamber turns now to examine each of th propo ed amendments to the 

mended Indictment .. 

a) Tile addition of allegations of Joint Criminal Enterprise ("JCEH) liability against all 

three accu ed 

15. The Pt secution su mits that the purpose of thi amendment 1 to reflect the exi · ence of 

a JC amon the Accused and other individual involved in the detenlfon, mistreatment 

and murder o.f p l ·ons detained at the Lapu, llik/Ll pushnik Pri ·on Camp in the sum.rue 

of 1998.16 The Prosecution argue. on the ne hand thal it w.u. ·'abt1!lldantly clear'' fr.om 

t e urrent indictment, and particul ly the many witne:ss: tatement • iummaries ood 

int rview Iran cript disclosed lo the D fence that the Accused were cting in concert 

with one another and with others. On the other hand. the Pro ecution argues rhat the 

proposed amendment i 'the r &ult of investigative work post~indi .tment, which has 

revealed that the role , f th three accused can be n 0-st carat ly ~hara.cte1i ed ru 

pru.1icipation in a joint criminal enterprise". 17 

16. The Defence of lbe Accused Bala and Mu bu obj lo the addition of JCE al]eg tion 

in the Amended Indiclltl.ent 011 the gr und that the e allegation are not upported by 

any facts not known to the Ptosec · ti n at the time o the ori inal lndi tmenl that the 

14 RepJy, paras 5, 7. 
1~ Prruei.'tdnr v Ko ic vu!. CIISC No. ff-9'7-24-AR7 • Dcd ioD Stating Reason.s fo:i- Appeal ·, Chamber' s · der of 29 
May 199 • 2 July 199 • para. 3 L 
16 Motion, para. 10. 
1 Motion, para. 11 . Paragra hs W· 12 of lhc proposed Socond Ametidr:d hidktment set orth tile individ al 
rcspoosibility of e.ac.h of U.e cc:u cd .in ttie JCE, Moti n, para. 12 , 

Ca e No. 1T-03-<i6--PT 6 12 febl'\.lltfj,' 200A 
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proposed amendment lacks ne essary specificity {there is no detai l c nceming the 

beginnj og. the end or. the other me:mbers of (he JCE according to the Defence) and that it 

expmds the ·cope of the case against the · ccused to 1U1 unknown e lent 1ll Tne Defence· 

of bo1b. Accused emphasise that since the Prosecution argues that the current Amended 

lndktment already makes it 'abundamly clear ' that the tluee a,ccu ed w,ere actiner in 

cone.en with one another, uch amendment is not ne ary. 19 

17. ·11ie Prosecution explairn;: that the principa1 effect of the newly obtruned evidence h not 

been to reveal additional! criminal acts by the accused but rather to persuade i · elf chat 

the Acco ed's participation in crim at the camp was doae in furtherance of a JCE in 

which the_. bared a common pl!lrpose.10 The Proseculiot1 .acknowledge that d 

· ndusion. o · the legal liahility may requ~re the Defence of the Accu ed to undertake­

add~tionaW investigation but emphasises that the scope of uch work ~ exaggerated by 

the Defence.2 1 '. inal!y, the Prosecution argues that allegations of J E are sufficiently 

~-pecified in the proposed Amended Indictment. It contends d:iat the time, the 

geographical extent and . anidpants of the JCE are described in the Amended 

Indicbnent and in the supporting material with i;, 1fficient detail to put the Accu ed on 

notice.22 

18. The Trial Chmnber 1s ati fied with th ,e planations provided by lfle Prosecution. It 

further reL';fil}s one of the Appeals Cha . ·ber' condu ions in the Karemera case. which it 

endor es, that ••the specific allegation of a joint and criminal e1uerprise gives the 

Accused elem; notice that the Prosecution intends to argue Utis theory of commission of 

crimes. Particularized notice in advance of bia1 of !he Prosecution' · theory of the case 

d:oe not rend r proceedings unfair; on the c.onuary. it enJtoo.ces the a:bilily of the 

Accu oo ro prepare to meet that case•·. 2-3 Ibe Trial Ch.amber acknowledge that in, the 

pre:! ent ca e, there may tndeed be a need for the accused to conduct. new ·nquiries., 

approach :new witnesses. or expend me additional resources if al1egations of JCE are 

ad!ded to d1e mended Indictment. These new ~n · esti!g.1tions do not appear s ex nsive 

in cope however lhat even with an additional period of time to prepare, the ,c-0nduct of 

11 Balt!!. Response; p~ Z. 4, 5 ; Bab Ddmce argues lhat ~l.atcmem, nd summaries o witnes,. e$ 1:...01, L02, L-05, L­
IO, L- 11 andl hefqet ·O~hi simply n:-swlc 1ihe allegation that Bala personally committed cert..un o.U-enoi:.i; during I.he 
Jndii.ctmenl period and that libe lnh!i'\'iew w.ith Ramiz Qeriqi provid~ 110 evidence against lBnla; Mlilsli u R.espmtsc., paras 
16-18. 
J~ Ibid. 
llJ Reply, pams 6, 7 
21 Reply, para . . 2 L 
n Repl , pllI»> U ~]4. 
n Pro:Sexw:o,. v . . lforemara et al., Case Nu. ICTR~98 -4 •-AR7.3 Decision on IPn)S cu1m-'s Intcrlocotory Appea;I Again:H 
Trial Chamber JI Dedsion ,of & October 2003 Denying Leavo lo File an n.i.ended [ndic1menl AC), t 9 Docember 
2003, para. 27. 
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the Defence would be irremediabJy hindered · 0Uowin 11 the proposed amendmen . Tb 

trial of the A u,ed i' not ye · ·heduled to begin. nor i the case ready for trial The 

Tr~al · h.amber ee . no prejudice to the A cu ed' s righ:t to a fair trial in granting leave (o 

amend the Amended lfndictment in respect of JCE liability if additional tim - to prepare 

for trial i avai Jable to the Defence, 

19. Ac ·· nlingly, th.e Trial Chamber grants leave to the Pros.ecu ion to amend the · mended 

Indicunent to include allegation of JCE. 

20. The Defi n e also rai~-e the i sue of lack of specificity of ~negations of JCE. This issue is 

l .,;itima ely rai ed here by the Defence a a preliminary objection • n the form of the 

proposed ec..~nd amended indictment - pu ._ uant to Rule 72 of the Rul ' - insofar as it 

rela.t . to the Liew allegations of JCE. The Trial 01amber recaUs that what i · required to 

be pleaded by the Pro._ecution with respect to added allegations of JCE and in addition 

to the underlying offences co , 1.mitted in the JCE, is the purp s and period of the 

ente.rprise, the identity of the participants in ihe enterprise, and the nature of the 

participation <J the accu ed in that enterprise-. 2•1 The Trial Chamber is sati fioo that the 

Prosecution h di charged it obli •ation to specify tl1e relevant aspects of JCE in the 

propo ed ~econd amended indictment in a , ati factory mann r.1-5 

2 . The Tri' I Chamber dismfase the D fence• s objection concerning the fonn of the 

indic ment insofar as they relates to all gation of JCE. 

b} The addition of allegations of superior responsibility under Article 7(3) of the 

Statute against the Accused Musl:iu 

22. The Pr eculion ·ubmits that. eYidence obtain d ince the filing of the Amended 

Indictment bas persuaded the Pros.ecution tba the A ·cused Musliu ' po icion was su h 

du1t he should be held respon ible for hi O knowing faih1re to pre e t or punish the 

charged .ri11nes, as well as for h.i in 'ividual participation therein.26 The Prosecution 

argue th-~t he. addi tion of th · e charge- will not prejudice the Accu M t11 ·Iiu becau, e 

th majority of the evidence pporLing these charges of superior respon ihility wiJl be 

offered into evidence in any event ~ ince 11 i relevant to other charges jn the case.2'' 

' Se..!' Prruw: uvr v Knwjelac, as:e No. IT-91-2:5-PT, Decision on Preliminar Motion oo th Form of Amended 
lndiclme:nt, 111 ebn.iair 2000. 
' Se Ailm: A to the Motion (proposed seoond amended! iiltdlci:m.etlt), paras 6 t,o 1 . 

2~ Mot.inn, para, 13 . 
i 7 Ibid. 

Case No. IT-03-M -PT g 12 Fchrnary 2004 
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23. 'The Accused Musli!u objects w that am.ea.dln1ent on the gr-ounds that the inclusion of 

aUegations of co11tm1Md responsibi1iey wm necessitate investigations of a11 the factual 

aUegations in lb.e Indictm nt becau e the preparation of the Defence only on ntrated 

on. tho e incidents where. lhe A cu 'ed Mus.Liu' direct partidpaition was a:Ueged. 2ll The 

Pro ecution repUes that MusJiu fails to identify any unfair prejudice resulting from the 

mendment29 an now that th i ue o.f Muslin's c mm.and re pon ibility is not 

rnmpietely new because iI was raised in connection with Muslia ' s appli.cation for 

provisional release and furthermore, such a charge would not require exten ive 

inve. ·tigation beyond that required. by the other charges. 30 

24. The Trial Ch.amber sees no reasons lo deny me Prosecution the poss.ibi1ity to prosecUle 

the Accused Musliu to lhe :full exte:nt of the law. t is persuaded that che inclu ion of 

command responsibHity JiabiHty ·, based on prim.a facie evidence contained in the 

supporting material attached to the Motion. l · Trial! Cltamber acknowled.ges that the 

inclusion of such liability may requir th Defence m apflll ach n w \\ ilnesses and 

onduct new in uiries. Such work would indeed ne ·ess:ita e additional time fur the 

Defence to prepare , Howey , , as m ntioned above the trial of the Aocused fa not 

scheduJed to trut soon. The Defenoe of the Accused has not shown any other prejudice 

whi h cou Ld not be prevented or cured by ackUtional ti me to• prepare. 

25. Accordingly. the Trial Chambei:- grants. le.av lo amend the Amended Ind~ctment to 

foclude ommand responsibility habrnty against the Accu ed lusliu. 

c) The addition of ·One count of Inhumane Acts under Article 5 of the Statute based o:n 

factual a.tleptions already included in Count 5 

26. The .Prosecution .. ubm.il that one count of ·•Inhumane Acts" rnider A11icle 5 of me 

Statute is added to con pkment the exi.s ing Count 5 ('-'Cruel Treatme:11f ' under Article 3 

of the Statute) in order lo maintain a consi tent charging practice throughout the 

indictment whereby the all geid crimes 11.Te chirurged under both Articles 3 and :5 of the 

Statute.31 The Defence of the Accu ' ed. Bala objects to the addition of this new count of 

·'Inhumruie Acts' on the ground tl.iait the offence of ·•mhumane Act ' under article 5 of 

2 Musiiu .Response, p~ 16- lS. 
~ Reply, pua. 1 , 
31) R ply. para. 22 .. 
31 Mel.ion, p.ira. 9. 
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the Statute is identical to th O en ·e of '"Cruel Treatment" as currentJy charged under 

Article 3 of the Statute in count 5. It adds tha it i · unclear whelh r the propo ed n w 

count is to b crunlllaliv or altemati e to Ue proposed cowits 3, 4 and 6. 32 111e 

Prosecution. replies that becaus.e offences under Article 3 nd 5 of the Statme requ·ire 

different chapeau requirement$ cmmts 5 and 6, as amended in the propo ed e<:ond 

A_mended lndktment (Annex A of the Motion , are pleaded. cumulatively and in 

acooroance with the jurisprudence of the Tribunal:n 

27" As noted by the Prosecution the prncti.ce of cumulative charging was endorsed by the 

Appeal Ch.amber of the Tribunal which has set t!hi matt.er. M 1n the present case~ it is not 

entirely clear why the Pro ecution did not bring the proposed amendment at an eariie t 

tage. fore ample when the original indJ.cmrent was amended in March 2003. Indeed, 

the purpose of the amendment is to maint.a±n a consi tent charging practio throughout 

the indictment wber;eby the alleged crimes are charged under both Articles 3 and 5 of the 

Statute. However. the Trial Chamber does not disregard the fact that the Prosecution is 

entitled to proSOCllilte to the f'Ull exteilt of the law within ce:rt.ain limit . Having due r,egard 

to the case as a who]e, the Trial ChambeJ· is not convinced that the inclusion of a new 

coll!nt 5 of Inhumane Acil:s would cause prejudice to the preparation of the Accu ed s 

defence_ 

28. Accordingly, the Trial Chamb grant leave to an-.Lend the Amended fudictmenr to add a 

new count 5 of '·Inhumane Acts·•. 

d) The addition of one im.:ident .of murder to du~ ~h.arges under existing Counts •6-7 

29. The Prosecution argues that ~ittle a dit.ional investigative work would be requified by the 

inclu. ion of ilie new incident o murder of Ajet Gashi (proposed paragraph. 29). 3:!! The 

Defence of the Accu ed e pre s no view ' on these proposed amend.men . 

30. The 'friaJ Chm:nber is a:t' fied that the prop se<l new incident is prompted and based on 

prima facie •evidence. Th .Defi n e does not identify any prejudice from the indusion of 

the new in id nt of murder under exfati.ng charges. The Trial Chamber sees no rea.&01.1 -

» Bala Respon!>e,, para, 2. lb: A cused MusJi11 d-OCS 1101 object to thjs ptoposed amr:ndmcml and the Ac-cus.ed Limaj didl 
ool file a rospomm to ll'le Motion. 
;1 Reply, par<11s 19-20, 
l 4 Sc~ Pm.h!curor v. Delbiil et al, J1uJgermm,. Case h lT-96•2 l -A, 20 Pebruary 2001. para. 400. 
35 S e Moti:on, para. 8 and RepJ •, para_ 2 L 
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(1(5"I 

to deny !he Prosecution's request to include a new incident of murder to charges under 

existing counts 6-7 if sufficient time is available to the Defence to prepare for tria.l. 

31. Accordingly, the Prosecution's request 10 include one incident of murder to tbe cbarges 

under existing counts 6-7 of the Amended Indictment is granted. 

f) Corrections of errors, as well as some clarification of language, in the current 

Amended Indictment 

32. The Prosecution argues that lhese corrections include changes to some of the victims 

listed in Annex I and Annex D to the Amended Indictment, based on new evidence 

obtained during !he ongoing investigations into lhese crimes.36 The Prosecution adds 

that little additional investigative work would be required by the changes in Annex I 

(proposed paragraph 30). ~7 The Defence of 1he Accused does not oppose 1hese 

"corrections and clarifications". The Trial Chamber finds I.hat 1he changes made to 

Annex I and Annex II of !he Amended Indictment are sufficiently supponed by evidence 

contained in Annex B of the Motion. The Trial Chamber sees no prejudice to the 

Accused's right to a fair trial in accepting these proposed amendments if additional time 

is granted ro the Defence to prepare for trial. 

33. Accordingly, !he Trial Chamber grants the Prosecution's request to amend the Amended 

Indictment to include the proposed corrections and clari ft cations. 

34. In sum, the Trial Chamber finds that the amendments sought by !he Prosecution are 

acceptable and do not cause unfair prejudice to the Accused' s right to a fair trial if 

sufficient time 10 prepare the conduct of the Defence is granted to the Defonce. 

Case No. IT-03-66-PT II 12 February 2004 
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FOR THE FOREGOING REASONS pursuant to R:uJes O and 72 of the Rules of Procedure and 

· videnc.e. 

(iRANTS the Motion, 

ORDERS that the Accused Fatm_jt Um.aj. Hara.din Bala and Isak Mu Uu enrer a plea to the charge, 

under Count 5 of t:he second A_n1ended IJ:1dictment. and to !!he 11,ew allegation of Joint Criminal 

Enterpri e Uability and that the Accused I ak Mu liu enter a plea to the new aUegatio 1 cf command 

responsibilit .. liability at a hearing to b held on 27 February 2004; 

DlSl\lllSS.ES the objections of the Defence of the Accused Bal.a. and Musliu on the fonn of the 

amoodmen, · lO th.e Amended Indictment. 

Done in both English and Frendru, the Engti h lex t being anthori · · ve. 

Dated t!his 121h day of F,ebruary 20M 
At The Haglle, 
The Nelherlands. 

36 M ' 7 . ouon, para. . 
31 $,et,: Re;pJy para. 2J. 
Case o. fT•03·66-PT 

,[Seal of the Tribunal] 

12 l 2 February 2004 




