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Trial Chamber II (“Chamber”) of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the

Territory of the Former Yugoslavia since 1991 (“Tribunal™,

BEING SEISED of the Joint Defence Motion for Clarification of the Trial Chamber Oral
Decision of 17 December 2003 Regarding the Scope of Cross-Examination pursuant io Rule
90(H) of the Rules filed jointly by counsel for the two accused (“Defence™) on 19 December
2003 (“*Motion™) in which the Defence requests the Trial Chamber to clarify its Oral Decision
of 17 December 2003 and confirm that Rule 90(H) of the Rules of Procedure and Evidence

(*Rules"} will continue to govern its CIOSS-EXamination:

NOTING the Prosecution Response 1o Joint Defence Motion for Clarification of the Trial
Chamber Oral Decision of 17 December 2003 Regarding the Scope of Cross-Examination
pursuani to Role 90(H) of the Rules filed by the Office of the Prosecutor (“Prosecution™) on 5
January 2004 (“Response™)’, in which the Prosecution requests the Trial Chamber o rule also
on the admissibility of hearsay evidence, © state that Rule 90{H} of the Rules requires the
Cross-examining party to put o the witncss the nature of jts case, provided that it establishes
the relevance and probative value of the evidence submitted, and to state also that the
questions which the Defence songht to put to Franjo KriZanac on the evenls at Ahmidi were

without relevance to the issues raised in this case;

NOTING the Joint Defence Reply to Prosecution Response filed Juintly by Defence on 12
January 2004 [“R-':r;nl:-,r"};2

NOTING that, at Franjo KriZanac's cross-examination on 17 December 2003, the Defence
attempted to interview the witness on attacks allegedly committed by the HVO in central

Bosnia against the Muslim civilian population;

' The Chamber accepts the late submission of the Prosecution Response, s requested in the confidential
Prosecution Request for Extension of Time of 29 December 2043, The Chamber ordered that the Response be
filed confidentially on 15 January 2006, see also T, 1523-1524.

" Despite the fact that Defence did not request leave from the Chamber to submit 2 reply, ss set out in an order of
the pre-irial Judge of 9 November 2001, the Chamber accepted this submission. See also T, 1401-1403, In s
Reply, the Defence requested the Chamber 1o withdraw the Prosecution Besponse from the Tribunal's public
reconds,
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NOTING that the Prosecution objected to such a question, observing that any question raised
al a cross-examination must be relevant to the evidence against the accused in that trial and

stated that the Defence was attempting 1o use an inappropriate defence, that of 1 quiogue;
NOTING the Chamber’s Oral Deeision of 17 December 2003:*

NOTING that, in its Motion.” the Defence recalled the argument already raised in its Pre-
Trial Brief® and underscored the crucial significance of the historical, political and military
context of the Accused's actions and decisions when command responsibility is being
assessed pursuant to Article 7(3). and considers, thus, that questions relating to conlext are
televant in accordance with Rule S0(H)(i) of the Rules:”

NOTING that, in their submissions, both the Prosecution and Defence requested the

Chamber to admit indirect or hearsay evidence:*

NOTING that, in its Reply, the Defence indicated that it does not intend 1o plead the fa

quogue principle;”

CONSIDERING that Rule O(HNi) of the Rules does not limit the Cross-cxamination to the
subject-matter of the evidence-in-chief but also allows questions regarding the credibility of

the witness and the case of the cross-ex amining party:

CONSIDERING that on the basis of Rule 90(H)iii) the Chamber may zlso permit enguiry

into additional matters;

*T. 1127, 1128 and 1130,

! The Chamber sustzined the Prosecution”s chicction and ordered the Defence to “cross-examine the wilhess
about issues raised i the course of the examination-in-chief, Their objection has therefore been sustained. And
a8 we have seen, we shouldn't ey o ger the wittess of o have the witness confirm facts that he was not

admissible in this case. So | would like to inform the Defence that the question put to the witness is aot an
admissible question. You can Carry on with Your cross-examination, bul ¥OU fnust focws on issues that were
raised in the course of the Prosecution's examinztion-in-chief,” T, | 133,
" Motion, paras. [8-23,
:Pm-'l'riaﬂ Briel filed by Enver Had¥hasanoyd pursuent to Rule 65 ter (F) of the Rules, parss. 19.24,
T. 1131,
* Response, paras, 4-7, and Reply, paras. §-19.
* Reply, para. 21.
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CONSIDERING that, pursuant to Rule 8%C) of the Rules, all evidence must be relevant and
have probative value, and that Rule 9H)(ii) of the Rules requires that a party cross-
examining a witness capable of giving evidence relevant o ils case should presemt that

wilness with any clements of its case which coniradict the evidence of the witness;

CONSIDERING that the case-law of the Tribunal does not accept the defence of tu quoque,
the argument whereby the accused invokes as a valid defence the fact that the adversary has

committed similar crimes; "

CONSIDERING, furthermore, that case-law has accepled ~ on non-repelitions and very
circumscribed points - evidence relating o crimes allegedly committed by other partics to the
conflict when they sought, inter alia, 1o refulc the Prosecution’s factual allegations:''

CONSIDERING that the same case-law requires that, before examining a witness on such a
question, the Defence must clarify its purpose to the Chamber; '

CONSIDERING that Rule S%{F) of the Rules sets out that it is for the Chamber to cxercise
control over the mode of the witness examination in order that the truth may be established,
whilc obvialing any waste of time; "

CONSIDERING that the crimes of which the Accused are charged relaie to their command
responsibility  pursuant to Aricle 7(3) of the Stawte of the Tribunal and that the
circumstances prevailing in the zones of operation of the Accoused at the material time may be

relevant,

CONSIDERING that the relevance of the question put 1o Franjo KriZanac on the cvents at
Ahmici was not clarified sufficiently at the hearing of 17 December 2003;

CONSIDERING that the Chamber will admit guestions which scek to establish the

historical, political and military context at the material time, on coadition that the cross-

" The Prosecutor v, Kupredkic ot ol Judpement, Cuse no. IT-U5- 16T, 14 January HMK), paras. 515-520 and
165; The Prosecutor v. Dario Kordie and Cerker, Jodgement, Case no, IT-95-14/2-T, 26 February 2001, para
530

" The Prosecutor v. Kupreikic ¢f al, Decision on Evidence of the Good Charucter of the Accused and the
Defence of fu guogue, Case o, IT-95-16-T, 17 February 1999 (heremafier “Kupreskic Decision™).

12 Kuprelkic Decision.
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examining party informs the Chamber of the purpose and relevance of those questions before

putting them to the witness;

CONSIDERING that those questions of “context” are likely to iead to testimony described

as “hearsay™ or “indirect” evidence:

CONSIDERING that it has been establizhed that hearsay evidence is admissible on the basis
of Rule 89(C) of the Rules, once the Chamber has accepted its relevance and value; "

CONSIDERING that Rule 89(C) of the Rules applies equally to direct or indirect evidence
and that the indirect nature of testimony is only one of the numerous elements to be

considered by the Trial Chamber in assessing the probative value of the testimony; '

CONSIDERING that, in order to assess its probative value, the Chamber wishes to know the
source of the information, that is, insofar as possible, the identity of the initial source, how he
might have learned of the facts and the number of intermediaries through which the lestimony

has passed;

" Kupreskic Decision,

* The Prosecator v. Zlatko Aleksovski, Decision on Prosecutor's Appeal on Admissibility of Evidence, Case no,

[T-95-1471-T. 16 February 1999, pura, | 5; The Prosecuior v, Blatkid, Decision on the Standing Objection of the
Defence 1o the Admission of Hearsay with no Inguiry as o ity Relizbility, Case no, IT-95-14-T, 7] Tanuary 1998
(heremafter “Blafkic Decision™,
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FOR THE FOREGOING REASONS,
PURSUANT to Rules 89(C) and 90(F) and (H) of the Rules,

CLARIFIES its Oral Decision of 17 December 2003 by stating that;

I questions of contexi are 0 be allowed at the cross-examination, pursuant to Rule
90(H) of the Rules, provided that, before asking ils questions, the cross-cxamining
party informs the Chamber of its objective in requesting to do so and the
appropriatencss and relevance of those questions:

2. hearsay or indirect evidence is, in principle, admissible provided that, insofar as
possible, the cross-examining party informs the Chamber of any appropriatc
information which might shed light on its source.

Done in French and English, the French version being authoritative,
Lone this twenty-eighth day of January 2004
Al The Hague

The Netherlands

fsigned/

Presiding Judge
Judge Jean-Claude Antonetti

{Seal of the Tribunal]

" Biaikic Decision, para. 10,
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