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Trial Chamber H (''Chamber") of lhe mternaliomd TribunaJ for tl1e Pro ct1tion of Pe,rs,on 
Responsible for Seri ou Vi.olations of In,temationai Humanitarian Law Comini Ued in tbe 
Terri ory of t11 Fonner Yugo, lavfa since 1991 ('1"ribunat''), 

BEING SEtsEO of th Joint Defc ce: Motion for C larHication f the rial CbarnbeT Ora.I 
Decision of 17 December 2003 Rcgardin° lhe Soop of i:os -Exam:iriation pursu!Ult to Ruk: 
90(H) of the RuJe, fJI d join ly by coun el for the two accu. ed ( .. Dcfo.ncc ') orii 19 De,cember 
2003 ("Motion") in which the I: . fence requests. the Tri.al Chamber ~o clarify its 0ml Deci -ion 
uf 17 December 2:00 and oonfi.l'ltl that Rule 90(H) of the RtiJe.s of Proood1.m:: and Eviden 
( .. Rule ") wiU oo 'lit.ine to govern i.ts cro,ss~exam:iJl.ation; 

NOTING the Prosecution Response to Joint Defence Motion for CJarificatioo of the 1'ria1 
Cham· r Oral Thxision of 17 December 2003 Regar-ding tl1 ·c-oifJ of Cro ·s-Exa.rolnation 
pw· uant o Rule 90(H) of the Rotes. tiled by lhe Office of Lbe Pros.ecmor ("Pro. ecu ion'') on 
January 2004 ('•ReSponse:")1, io which the Pro cution reqi1csts tl1e Trial Chamber to ru 1e a.lw 
OD the ad:m.is. jbili ty of hear, ::i:y evidence, to state that R1.11le 90(H) of th.e Rl!Jlecs requi - the 
cro s-e amirung party to put to the witness the nature of jts case, provid d that He tabUshe, 
the rel vanc--e IHld probative aJu of lhe evMeoce submitted, and to late al. o th.al the­
question which lhe Defenn sought to put to Franjo Kri1,mac o:n lhe events al Abmici wer-e 
wilhout rel vall(;c. to r.he i sue raised in this am::; 

NOTING lhe Joint Defonc Reply to Proserntion Respon. e ti.l.ed joinlly b. Defen on l2 
January 2004 (''Reply')~ 

NOT1NG that, .it ra.njo Knuma • s cro -ex antiriation on 17 DC-Oe ber 2003 the Defence 
au mpted to int r iew the i tn s· .r1 attacks allegedly committed by lbc HVO in central 
Bo.';r · a again l th Muslim civilian popu.lation; 

1 TI1r Ciiiambef a oepl"- lh1,; 11te submic.~ ioo of l!ltc Pro,,;eculion !l,e punse, a n:quested ·hi the contidenlial Pro. cmioc1 Rcquesl for Ex ie-nsion o 'flmc-of 29 December 1003_ Th Chllmbcr ordered tl'liet lhe Re.~ponse lbe t'i li:x:l c nficlcnti ly on 15 fanuary 2004, !iec al, o T. I 52 152.4_ ~ Th:11pit 1.h~ f _ t that Defonce [d 114.11 i--eq1JesL lea.vc from Ille Giitmber to .:;ubn1il a repl:y, ~~ set mu i11 an o.der of lhe pre-tri a.I Ji:oclg ,of 9 ' ovemb 2CK1 I ., too · h _ tber ,11ccept!W Ii.his submiS8irnL See iil50 T. 1-401 -1403. In i• Reply, th Defom:-e mc1r11C\StOO lhe Cl\,4m •r t,o witm:dtaw the Pr106Gcutio:n llel pcm.se from dlc Tribu11ial' pub!ic f"COOrd,; . 

2 28 J1at11.ffll')' 2004 
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NO'llNG Lbat the Pro ~Cllition obje,cl.ed to. uch a qu I.ion, observing tt1at any qu tion raised 
at a. cros -cx~uniniation mu t be relcvall!l lO the evidence .itga.insl the ac~used in that tri.aJ and 
stated that the Deieru:: wa., attempting in use an i.nappropriat defence, that of tu quoqu.e, 3 

NOTlNG ch Charnb r's 0 ml Decision f l 7 December 2003~4 

NOTING lh t, in il Motion, lb Defence recalied tit argument already rn1i.sedl in i· Pre­
Trial B.ri f' a:nd underscored the cruciaJ igni6cance of the hi tori c-al, poilliticsl and mi!it&ry 
context of lbc Acc:usod'-5 actio11 , and decisions whoo comrn:and res Otl ·"bUity is being 
as es.sed pmsuant to Article 7(3), and consider , ltm , lhat questions relating 110 01Uext ru:e 
relevant i.o accorda11cc with Rufe 90(H)(i) of the R11Je ~ 1' 

NOTING lhat, in their submi sion . bo h the Prosecution and D fence l" quesled the 
Chamber to admit indirect or h arsay ,evidence;11 

NOTING !hail, 1n its Reply, the Defence indicated that it do not intend to plead the tu 
quoque principle;9 

CONSlDERING that Rule 90(H)O) of lh R11!cs doe:. not !iftlit the cro ·:1..1:: amiuatioo to· the 
, ubject~mauer of l e cv1denc in-chief but also allows que. tion regard.iJtg the credibili.ty of 
he Nitll , . and the c e o . lhe cws -ex.,amin.ing patty ; 

CON IDERING that on the ba1 it of Rule 90(H)(iii) the C hru:uba ma also penn.it c::nquiry 
h-Uo additional mailers~ 

' T. 11 7, 112 andl l C. 
4 The Chambc.- .:u la,ined he Pr eC'l,ltio111' ob'ccticm and o,-dernd th Defence to " l;'fOS •CAa:mine the w illli:ss aboul issues ra1:.ed i11 the ~m;:e o the ex~minatio-11,in•chic . . 'fh(:ir obj~Lion hit~ 11Jerefore been u.stainc:d. ad as we h ve . t n. we 'hcml'.dn"t try m ge Lhe witrn~s~ or t heave !hi: wil:lle:s: confirm ac!! thal lie: wai .11 t f)efli nally aware or -· or iril!tll:e.i-. ·if he only lia~ h ·, ay k.llowled.i;c about 1hcse act11, and a a result ar~ 1 L admi ~i bk io hi cas . So .I WOLi I'd like to infon the Defeooe !hat the q11testio11 pu to Lhe wilni; ·~ is not an adrni · ible que I.ion, You c:an rarry on with yo:llr "' . s-cx~ml.n;i,Lion, but you nw I focu1; on i uc. that were rai ed. in lhe. course o the Pi~1.11io1i" · a1nin t im1-i,n-chicf." T. 1133. 1 Motion, para.-.. t . 23, 
~ Prc-Tna!! Brief med by Env•ei- Had!ihasaoo ic pu 'U!!nt ~o Ru!e 65 1.u{F) 1i f the Ru ti: • ~ - f9•24. 7 T. U3I. 
' R~ponse, para , 4-7, and Reply, paras. 8-19. ~ R -ply, para. 21 . · 
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0 Sl DERI G h. . pursu.m · l Rut• , 9( · mn t t,e reJc .ao nd 

'\laf ~ and that Rul 90(H iiJ ,,.;,i the Ru]e, rcq11i - t u1t pair :y cro,. 

• .imm.iiH hou1d pre' 111t lit 

0 lllEIUNG ti t t • · 3S\'>l o 1h Tri 11ooJ ' oes ot ao.'Cpl rthe encc a t . UO(, u 
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1. 0 
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relcva111.~ 

ONSID . f G di l U1 rele\' .e - e qllC itiw put U'I Fmnj Krihl! ' the \TeD 
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bi torki1I, p Htk.,:I and military con , l at I.he mat -ri l rrn . ems 

111 Th1J P;,;; (f{.'UU:Jf I', K.11r;rt'. ~ldt! irl (JJ., J ll(!l',ern~ll t, Clli.e 110. IT ~9 - I &-
1 ~; Thi' m ·mar v. Dtlri.11· tmlN I ,Qdr1. Judp':, 
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e- a:minin.g party infonn.,; the Chamber of the purpo e and le;van of thos qrn: ··tions before 
purling, them to the witne .i::~ 

ONSIDERING that l osc qnestim:is of ",contexr' ue li k ly to lead to te timony described 
a · ••nearsa)~ or '"'indirect" evidence· 

CONSIDElUNG that it has been establish d that hearsay evidenoe is. admi s.ible on the ba .is 
of Rule 89(C of the Rule.<:, once th - Chamber has aocep'l:ed its l't:ilevanc.e and alu ~ 14 

CON IDERING that Rule 9(C) of the Rules appUe. equally to direct or indirect evidence: 
and that the indirect nature of testimony is only on of the oumemos ·lements to be 
co , idered by the Trial bambeT ln a se sin.-. the probative value of tli.e testimony; 1 

CONSIDERING that, i11 order lo as.;;e · · i probaiti e value, lhe Chamber wishes to know the 
· Olll"Ce of the infom1atirm, that 1. • insofar as possible, the idealit of the tni liaJ source, how he 
might have learned of the facl, and I.he rrnmber of inte:nned.iari througn whkh the l timony 
t,a passed; 

1 ~ .K.uprelkf<' De h1on. 
1-l Tise ProII! utor . Zlatk<~Ale.h"~'sk-1, Dc1.sisi0t1 mt P os,: u.tor'1. Arp,eal un Aclmi:s&ibi licy Qf videncr;;, Case [10, IT-9'.'i-14/l •T, 16 Fchru 1999, piIDI.. 15; The P,wecuwr ~. Blaski • Deci ·ion on th S1endi11g Obj,ectla 111 of ui Defcnci:: lo the Aomi:;1.iN1 ofH •arsay with nci Inquiry · to i1 · Relia i:J1lit , Case no, .IT-9. - !4-T, 2 1 Jami 199::t (herei11.1U1er ''8 la.;k.ic Decii!iioo"). 

Case o, : IT-{ll -47-
5 2S Ja:ii11iilfY 2004 
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FOR THE FOREGOING REASONS, 

PURS 1 T to Rules 89(C) iu1d 90(F) and (H) of di Rules, 

LARIFIBS its Oral Dect i n of 17 December 2003 by stating that: 
L quc li.01.1.s of oontc. t are to be allowed at the cross-examination. pursuanl to Ru!,e 

90 H) of the Rules. p:rovid d lhat, before king it questi.011&, lhe t"Q.'s-e ·a:mining 
party .inform. the Chamb ·r of i ti. o 1ec.rlve in requestil!g t do so and the 
appropriateness 11d relevance f those ques.tion ; 

2 . hearsay or indirect cvjd nee i , in principle, dmi si:bJe provided lhat insofar as 
pos ibk-. the cross--exa.ntin.ing party iufonn the Chamber of any appropri: tc 
information wMch mi bt bed light on it Wll'Ice. 

Done in Frenc h arid English, lhe French version being authoritati v . 

Done this twent -eigh h day of January 20()4 

At The Hague 

The Nelh. rlands 

[ ea.l of the Tribunal] 

C , o, : 1T-OJ-47•T 6 

/sig:necit 

Presiding Judge 

Jiudge Jean-Claude A nlooetti 

1:SJanuMy!O()il 




