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I . INTRODUCTIO 

1. TRIAL CHAMBER I, SECUON A, ( 'Tria1 Chamber') of the lntemationa1 Tdb1Jnal for 

the Prosecution of Persons Responsible for Serious Viofatkms of International Humanitarian Law 

Committed in, U1e Territory of the Former Yugoslavia since 1991 (''TrUnu1aJ"} is sei$ed of t.be 

•Prosecution· Motion for Jud!icia[ Notioe of Adjudicated Facts and Doc Oientary 8:videncc:," filed 

on 2 June 2003 ( .. Motion''). Pursuant to Rule 94 (B) of tthe RuJ s of Procedure and videncc 

("Rules"), the Prosecution reques that the Trial Chamber take judicial notice of 419 facts from the 

T.ria1 Chamber Judgement in Pro ecutor v. Radislav Kr. tic(rr-98-33-T). a. weH · · over l65 pieces 

of doctimenl:aJ:y evidence fl'Om the same case. 

2. 011 7 July 2003, the Accu ed., Vidoje Blagojevic filed "Vidoje Blagojevi~'s Respon. to 

Pr cutor' Motion for Judicia] Not.ice f Adjudicated Fa.els and Documentary Evidence" 

( .. Blagojevic Rc~po11se''). The Bla.go ·evic Response objected l the Motion o n multiple gro1.1:nds 

re[at,ed primari]y to aUegerl infcingeruents of tl rights o f the accu ed.1 However, it did no set forth 

specific objection 10 specific proposed facts or docllm ots. Additionally , the Blagojevic Respon 

indicated that the BroscC111ion and the Defemce did not meet on tlte n ·t of proposed fact prio , to it 

being fl[ed to detemtlne whether agroement could be reached as to any -of the facts .. 

3·, On 14 July 2003, the Accused, Dragan Joki~ filed "Dratgao Jokit's Re ponse- to 

Prosecution• Motioo for Jodicia · o ·ce o Adjudicated _ acts and Doe1m1enta.ry Evidence" (''Jokic 

Response''). The Jokic R p o expre ly ad pted the po ition and arguments of the .Blagojevic! 

Re :ponse. Furthennore, the Jo · c Resporu objected to judicial notice of any factua1 fmding of 

tbe Krstic Judgement on tJ! grouud th.ii they couJd not be com idered "adjudicared- until a 

d i ion ha been reodered in the Kr.rti.( appeal. Additionally, the Jokic R sponse indicatc::,d that tllc 

Jokic Defence i tends t chall nge- the validity of au in ercept communication by the Anny of 

BO! 11i.a-Hcr1. govina ( 'AB iH'~) duriog be days critical to the Indictment. Fi.naJ ly, the Jokic Defem;:e 

objected. to pecifk: pieces of docmnentacy evidence and proposed facts but did not specify any 

particular g:round · for its objection. 

4 . At the request of the TriaJ Ch.atnb r, tl1e Parties met to discus the p:ropo ed facts and 

documents. and on 6 August 2003 the Prosecution filed ".Prosecution's otice Regardjng the 

Agreement of the Parti -son Judicial Notice;• {"Prosecution' Notice" ). The Prosecution' s Notice 

1 Speci:l'h::tl ly, the Blagoj~vic Def enc'- <™a.ts tha1i. by ilot p;-oviding lhe. spec:i:fic oo · or iP1'0Q{ ·:n support of each 
l)l'OpuMlcl ndjudtcared fa.ct, the Pro-.sccotio11 is crtoclivcl. sh.ifling ,the h.un.ie:n ot" proof to ahe Accused, there-by violating 
the pres.urnp~ion of innocence. Scv, "BlagojevilR.e5POnsc, para 16-17, 2 • 

Ca~ No. IT 0 02- T 19 Deceml,er 200.3 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

1ndica d the facts and documentary evidence proposed in tl - Motion on whic:h the P ,n±es had 

a!,treed th.it t . Trial Chamber could take judicial notice.2 Further.more, the P.rosecutioo·s Notioc 

i11dicared the rpecific facts and documents ro wbic:h each Defeoce team objected. The 

Proset.:ution' Notice Ill ;o indicated that the Jokic Defence maintained its objection to j1u,dicud notice 

of any factual fiindin.gs of the Krs#c Judgement on the grounds lbat Urey oould not be consjdered 

.. adjmlicated" unri] a d:eiisioo has l'iee41. rendered jn the Krstic appeal. 

5. On 6 November 2003, the Senior Legal Officer o" ttle Trial Cbambe_r convened a mooting 

with tbe Parties pursuant to Rule 6.5 ter (D) of dte Rules in order to foster further agl\eerne:nl among 

the Parties, and to clarify the objections of tile Parties as to specific propo, ed. facts. During the 

con erence. Lhe Parties reaclted agreement on f.omc additional facts. aad Jett Urie remaiode,r of the 

facts for the Trial Chamber to decide upoB. The addifion.at poin of ,tgreem n rea~hed by th 

Parnes are a , follow : 

a. The Prosecution withdrew propo ed fact m1mber 94 f"tOm. ,consideration. 

b. The Blagojevic Defence wRhdrew ils obje,ction to proposed fact nmnbers 36, &O 

108, 167. and 19·1. and Ru]e 65 ter exhibit nmnbers 435, 479. 

c. The Jokic Defonoe wilbdrew its objectio,ns lo proposed fact nwnb rs 240, 24 l, 244, 

.aad 3 79-383, and Rule 6; Ur exhibit numbers 43 and 661 . 

d. The -Joarties were able lo reach agreement a,. to propo d fact numbe s 15, 42-43 , 45; 

52-53, a,nd 95 subject to alterations fa. the language originally proposed by dw 

Prosecution. The fina~ agroed language of tl!e-se paragraplts is set forth in Annex A. 

e. The Parties noted hat additional. agreement may be reached with regard to proposed 

fac number 54, 198, 200,. WI 202, aod 210, and 65 ter exhiilnt numbers 657 and 

658 after the testimony of Richard ilh1tler. Thc,ref tm:, the Parties agreed. lo comm It 

and foforrn. the Trial Chamber of 11ny agreement among the: Parties with regal'd to lhe 

proposed facts two days after his aeslimony is compt,eted. 

1 Proi;ecutiOll's Notice, para. 3. lib."- Panic agreed lhal lhe Trial Chainbm- could liikejudicial. nolice,, a:o: ph. ed in the 
Ml'.ltion, lo propox.ed f.111::ts: 1-14, !6-2&, 30, 32, 34-35. 37 .4(l, 44, 416-47, 49, 51, 5-58, 60-6:J, 66-74, 77, 79, 82.84, 86• 
93, 96, 98 . ..99, 101-103, IOS-106, 1.00. 11 , 120-124, 126"130, tJJ. J3S, 140, 14·2-144, 146-14~, 150-i:51 , l53 , 155-160, 
16,2-163, 155-LM. J 68, ns, l 8-l.90, 192- 1.94, 197, 199, 20~-208, 214-2 l 9, 229-23 I, 233-236 .2.38, 26:3-268., 210, 2!:13-
2.9:5, 291, 300.302, 3n•Jl9, 3,21T323. 334-339, 341, 347, 356-370, 373.J76. J?8, 403-404, 406-407. 

Bo1h lhd<lkic and lhe BlagojcvicDe.fea;ceohjecticd rofuc!ll: 223-22.4, 2l9, 24:5. 2'73-263, 03- 07, 32!M31, 349-355, 
37l-Ji'2, 392-402-, 408-409, Only the Blagojevic Def. nee objected to facts: J 5, 21.l, 31, 33, :¼, 41 -43. 45, 48:, 50, 52-54. 
S9, 6-Mi::i, 75-7<,; 78, 0•8l, 8.5. 94-9:5, 97, 100, Hl4, HJ:7al08, 119. 125, IJJ.132., 139, 141. 14l5, 149, 152, 154, 164. 
Hi7, U59-l74. 176-l 87, 191, 195- 1 %, 198, 200-202. 209-213, 220.22:J, 348 377, 384-391 405, ;in,()! 4 0-419. Only the 
.fokw Dcfunc,c. objected to faclS 222, 22S-228, 32, 237. 240-244,246-262, 269, 271.-212, 284-292. 2%, 29S-2~. 308-
316. 320, 324-327, 33Z.3J3, 340, 342-~45 and 379-383. 
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II. APPLICABLE LAW 

6. Rule 65 ter (H) of the Rules provides, "The pre-1rial Judge shall record the points of 

agreement and disagreement on maners or law and fact. ln this connection, he or she may order the 

parties to file written submissions with either the pre-trial Judge or the Trial Chamber." Rule 65 ter 

(M} permirs the T rial Chamber 10 also fulfil this function. 

7. Rule 94 ("Judicial Notice") of the Rules provides: 

(A) A Trial Chamber shall not require proof of facts of common knowledge but 
shall take judicial notice thereof. 

(B) At the request of a party or proprio motu, a Trial Chamber, after hearing the 
parties, may decide to take judicial notice of adjudicated facts or 
documentary evidence from the other proceedings of the Tribunal relating 10 
matters at issue in the current proceedings. 

8. These two Rules mus! be read in conjunction with Article 21 ("Rights of the accused") of 

the Statute of the Tribunal, which reads, in relevant pan: 

A. 

9. 

I. All persons shall be equal before the lntemational Tribunal. 

2. ln the determination or the charges against him, the accused shall be entilled 
to a fair and public hearing subject to article 22 of Uie S!atute. 

3. The accused shall be presumed innocent until proved guilty according lo U,e 
provisions of the present S1a1u1e. 

4. In the determination of any charge against the accused pursuant to the present 
S1aru1e, the accused shall be entilled to lhc following minimum guarantees, in 
full cqualily: 

( .. ,] 

(e) to examine. or have examined. the witnesses against him and lo 
oblain the attendance and examination of wilnesscs on his behalf under the same 
conditions as witnesses against him. 

lU. DISCUSSION 

Proposed Fac1s 

The Rules of the Tribunal include multiple methods by which the parties may presenl 

evidence other than through live witness testimony and tendering of documents during trial. These 

procedures include: pcnnitting !he panies to agree lo facts pursuant 10 Rule 65 ter (H); permitting 

the parties lo submit prior witness testimony or a written statement pursuant to Rule 92 bis; 

permitting the parties to submit the repons of expen witnesses in lieu or omI testimony pursuant to 
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Ruf 94 bis; imd permitting the Trial Chamber, at the request of the parties or proprio matu, to take 

''.judidal nor.ice" of adjudicated faots .and documentary evidence adduced in previous trials pllirsuant 

to Rule 94 (B ). This last method ha:i_ been die subject of some debate, particularly as to its 

relationship with oilier Rules and as to its application iD Ught of the rights of lhc ac.c~sed. 

lO. otH ;1 r~erif decision of the Appeals Chambe.r,4 the Trial Chambe-rs were sp,lit as to the 

appropriate prot-edlimu ronsequeuoe of taking judkial. 11otkc of an adjudicated fact purst!anl to R,u] 

94 (B). This fa ue h.w been etded, as wm be addressed briefly below. Howe •er. S<:veral ~ sues 

related to the taking of judichd notice stin .remain open. The Jurisprudence of tlhls Tribunal has not 

always distjng1d:shed be1ween the acceptance of agreed facts pursmmt to Rule 65 ter (H) and the 

taking ofjudicial notice punmant to Rule 94 (B). The 'Tri.a] Chamber Uterefote finds ill noce.ssacy to 

comment on the differences between these Rules, and a sess tJ1e Motion in light of its findings. 

1. dsm;em.enl'lm,d,er Rule 5 1er (H} 

l L R uk 65 ter, which sets out the: scope of the llllthOrity and duties. of the pre-trial Judge, is 

contained in Pa.rt of t.he Rules, whioh is concerned ,leitb pro-trial proceedings. Thl Rule, 

therefore is I11tet1ded t-o promote agreement between the rarties al ain e:ady tage of th · proccedjngs. 

This procedure enabJes tl1e Tria.l Chamber to nam'.IW llie scope of factual aod legal issue that will 

be litigated to those points. to which the panie ~ are .in disagreement or dispute. 

12. By permitting the opposil!lg parties: to voluntarily agree to relevant points on matte.r of law 

or fact, Rule 65 te (H) removes tltose points from the . phere of judicial enquiry during triat They 

are acceptod into the procecdin_gs and !he matte.r to which the agreed .fact relates ceases to be a 

di.pnted hisue:s 

13. Although the language of RuJe 65 ter (H) rui:u. · itsdf to the p1,,i:Hrial phase, Rule 65 le.r (M) 

permits the Tri a] Chamber lO .f~Jm any of tne functions listed u1 Rule 65 ter. Th.e Trial C hamber 

finds. therefore, Uun there is tlO barrier to it reco:rding points of agreemenl once the proceedings 

hav entered the trial plrla.se. The Trial Chamber fm1her fmds lhat the recording of points of 

4 PrQ,,;ec-utor v. Milole• it, IT •02-5+.AR7l.5, "Defflion 01'.I P~cution's I1tterloc11tory Appeal' against lhe Trial 
Olambeil'' l O APiil 2003 Dwisioill on Prosecution Mo1i.oo ro:r fodicial Nodce of Adjudiciued f acts," 28 Octobe.r 2-003 
(''MiWev~ Appeal Decision"). 
' See, Prase_curor v. Milosevic, 1T --02,.54•AR73"5, "Se:prn'!lte Opinion of Judge Shahalmddee11 App,el'KJod to, the Appeals 
Chamber' s Deci Ion ilated 28 0 tober 2003 on lih.e Prosecllli<m' · ]111«!.oc11t01y Appeal. Against Ute Trial. Chmn~rs lO 
A?I'il 2003 Deci~ion mi Proseclllltion. Motion for Judicial ol±cc of Adjudicated Facts," 3 l <k,tobG£ 2003 al paras 25'. smd 
0. {''Judge Shilhabuddee:n's Separate Qpim ·n"). Sec aJ.:so, Bltlcl:. 's Law Dictimuuy, 1h Ed. {Mimiesota: Wef>t Grnu,p, 

1999) definition for 'Mipulali.Qll' : ""2., A , ·ohm.tary agreement [between opposing paitie5- concerning _"'1fl1C rclevallt point 
l .. , J A stipuJa.lirnll relating to a pending judicial pro«-edini, rn.ade by II Pfilt)' 10 diie procet:dins tJr lhc J.J'illRY s attorney, .1s 
binding willhool c.}.msilkotation." 

]9 DGcember 200,J 
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agreement during the trial ptl.ase results in the acoeptance of tho agreed points a evi nee under 

Rule 89(C). 

14. The Trial Chamber observes that whlle Rule 92 bi$ and Rule 94 (B) prohibit the admission 

of evidence which goes to the acts and cooduct of cfle accused as charged in Lhe indictment, suclh 

facts may be agreed to under Rule 65 ter (H} and admitted into evidence. An acc-u~ed may agree to 

a prejudlicbd or inerimioating fact. In. sil!lch c· res, particuJady where the fact may have direct impact 

on esr.ablishi:ng the gum u 'an a-ccused, he Trial Chamber. a guiarantor of the rights of the accused 

.may fiod it n~e.'i ary to enquir-e wlledler the accu d ha made such WJ ad.mi io.a voluntarily and 

underst.ru1.ds the possible consequences of such an admission. 

2. Judicial Notice Under Rule 94 !B) 

]5.. Rule 94 (B) pemrits the Trial Chamber to fakt: judici.a.1 ootke of ''adjudicated facts" and 

d,ocumentary vidcnce "from ot.ber proceedings of the Tribmi.al re]atin.g to matters at issue in he 

current proceedings. " Rule 94 (B} permits the Trial Chambe:r to take judicial l'.IAlti e. of rel,evant 

previoosly adjudicated fact , after having. heard the parties. even if n party objects to the taki11g of 

judtidal notice of a particular fact 6 

16. In order to enrmre that tihe applicatio J of the Rule is in accordance wilh th rights of the 

accu ed, the 'f rlal Chamoet mu l satisfy itself t:hat the proposed facts meet several cii ,e.ria before it 

takes judiciaJ notice of the nmM1greed fac-t.7 T.hese factors include: 

(i) the fact rmtst be distinct, co.n.cirete and i, -oUfiable , 

(ii} the fa~t must represent the factual .finding of a Trial Chamber or the Appeal$ 

Chamber, which means ilia jt muse not include legal findings or characterizations 
and it mu -t not be based on a plea agreement or facts voJuntarily admitted in a 
previou - case i 

{m) the fact mnst be ''truJy adjiudkated'~, whiich means truu d1e .fact jtr,s_e]f has nol been 

,conteste.d on appeal, or the acl has bee-11 finaUy settled on appeal.; 

(iv) the fa<:t must be in the same or substantially similiu- form a,,, it as e,:pressed by the­

Trial or Appeals Chamber; 

(v) the fa.c must not attest, either directly or iudtrec-tly. to th crimina] rc.sp0n ibilit~' of 
the aocu ed. 

6 J~ Shahab!W.deen · Separaie Opinioo, at ima. 30. 
7 See.. e.g., Prosecuio.r V, Moml:ilo KrojiJ11ik, Case o. rr.00.39,.rr. Doci:sion Oil Proseculi.oo Motion f(I{ fodicii!.l 
' Otiee of Adjudicated Fa.els and for Admi ion of Wrilten Stale.l'I ms of Witnesse• pu uant ro Rule 92 bi:r. 2 

F bntary 2003 ( " Kt'(ljf§flik ~i:+iQII'' ); Pro~.uu,r v. Slo,b()Clan MiJ,asei,1c,. Case Na, lT-02-S4-T, Detfakm on 
P'n):;{-.:utio11 Motioo for Judicial Notic-e of .Mjulllicated Facts, l0 April 2003 (" l'O Apd] 2003 Mdoltvic Dec.i · ·o:11'), p, J . 
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17. The recent Milo!evic Apl)Ca1s Decision has resolved the .sp,Ii:t of aulhoril)' regarding the Wegal 

co:nsequences. of taking judidal notice of adjmficated facts. However, lhe Appeals Chambor did 

nol address ,the approp1fate ~e1,l that shou]d be used to detenn:i111e wbellier a Trial Cl:lamber may take 

judicial notice of ~ particular fa.ct 9 Io pa.rtic11lar. the majority of the Appeals Chamber did not 

specifically address whether a proposed face .must be beym~d reasonable dispute ht. order ror judici!al 

oolice to be taken thereof. The Trial Chamber does not address lbi question m llie inst.mt decisfon 

because the Thia] Chan1be ' s findings make it. u:nnece 6aJ11 for it to do · o. 

18. The Tria] Chamber recaHs its respoosibiJity pursuant to Article 20 ot the Statu.te to nsure 

Chat the accused receives a fair and expeditious trial aad that the trial is conducted with full respect 

for (l:i,e right;; of llhe accused- Among lhc rights w hlch I.his Trial Chamber must protect are the right 

of the accused to examine lhe evidence agait'ls1 rum. and too righ to be pi:esumed h:m.oceot, as 

en brined in Article 2.11. of me Staune of the Tribunal 

3. A sessment 

19. The Jokit Defeince ha wiUthdd final ay-ecment as to any of the Pro '"CUUon· proposed 

facts on the grounds that the facts could n :t be coosidier d adjudicatod until a fiool docisfon hadl 

been rendered on the Krstic appeal. T h Jo~ Deforice has nonetheles set forth many facts to 

wliiich he wiM agree cootingenit upon the final resolution of the Krstic appeal The Trial Chamber 

finds dia:t this is not .i relevant objoction to the arlmis ·ion of agreed facts pnrsu,m to Rule 65 ter 

(H); a-s stated above. the essential element of Rule 65 rer (H) is agreement a~ng t:he Partie and 

dle ql1e···tion of whether they have been finally ••adjudicated" isi irrelevant. However, in order to 

reinove. the condition upon which the Joki~ Defence h.as given its agree.mcut oa a number of facts, 

the Trial Chamber wm address thls objection. Judge Shah.ab111ddeen'. Sepacatc Opinion clarifies that 

in •Ca:ies whcr an appeal of a Uia! judgement is pending, those fat that have not specifically boon 

appealed may be deemed ''adjudicated" facts with1ri the meaning of Rule 94 (B).10 Therefore, there 

is no basis for the J1ok:i(!'. Defen(le obj ct.ion to die taking of ju'Clic:ial notice of fac dcri vccl from the 

Kr.sti{ Jndg ment Accordiu ly, the Trial Clamber considers that Che Joldc Defonce ha.cs .-greed to 

the proposed facts indi<:ated in paragraph 3 of the .Prosecution' Notioe. 

20. In this case. the Parties have reached agreement on many of the proposed adjudicated facts, 

as set out in paragraph 3 of the Pros.eollltion' s Notice and as listed in paragraph 5 of this D~cj-ion. 

Whil · these facts WeJC propo ed in the form of a motion purst.1arnt to Rule 94 (B), the Trial Chamber 

.fl "[Bh• 131'.ii~ judicial notice o an il.dj1ulicaloo fuel, a Chanib¢r es blillhes ai w~I- QWJ.fled ptt: lttll(llion for 1hc accuraq, 
of t!lll1i fac i, wbic.h therefore dQe.li i!Ot hill, '6 lo be proven .again al lrial, but which, subject to !!hat piesQ.mption, .milf be 
cballeugcd ~t ni~I." Milo.1.f!:vi'c Appeal 0Gcision1 at p. 4. 
9 S«, J.t.ilo.fo1d1f A;Weiil D"'c.ision,. IW • 3-4 011 li1e btu u for Rule 94( A; and (B )-

6 19 December 2003 
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finds that as these proposed facts have been agret,d to by the Partie , it is mosl appropriate for the 

1'ria1 Chamber lo admit these fa.els as points of agreement purs-u.aot to Rule 65 ter (H}, 11 rather than 

under Rule 94 (B.), as has been the praclice in other trial c:hmnbers of this Tribunal. 12 It is lhcn 
status as bav1ililg been agreed by the Parties which :ra.a:kes lhcse facts appropriate for admission under 

Rule 6.5ter (H). rather 'Cli!M R:ule 94{B). i The Trial Chamber note · thiat the status of the propDt,ed 

facts as derived from the, text of a jlldgeroent is irrelevant to the cham.Clteri ation of l:he f.u.::ts und'er 

Rule 65 ter (H). 

21. The Trial Cha:mber find.s that the i1grecd facts were arrived at vo~untarily imd that the 

consequeuces of SI.lei:! agreement was, understood by the Bbgojevic Defonce and the Jok.ic De ,e:nce 

when each team voluntarily met with the Pros«::otioD !lf!d when the Partie- participawd im the Rule 

6 ter (D) oonfer-ence. A,C{,;Ordi.ngJy, the Trial. Chamber accepts as agreed facts, u~r Roi 65 fer 

(H), all of the foots indicated io paragraph 3 of 'tt1e Pros-ecutioll' s Notice. 'fht Tri:aJ Chamber also 

a~s, under the same ruJc, tho :facts as indicated jn parngrap _ 5 a;bove, to which th.e Accused 

withdrew tht:ili objectiOll!s or agree-el subject to the Jang1.11age reflected in Annex A, during he 6 

November 2003 conference. 

22. Wirh, regard to the non.-agreed facts,, the Trial Chamber note that despite multiple requests 

by the pre~trial Judg 14 the Parties cam lo DO agrttmeol dll!riug I.he prc:•lrial phrase. The Motioo 

was bronghl after the c01nme.ncement of trial proceedings. Since that tin1e,. the Trial Chamber has 

heard or admi:~ a si<>nificant amount of evidence, related to the fa.els, that the Prosecution has 

proposed that lhe Trial Chamber take judicial notice o . The Trial Cha.mlber notes 1th.at both 

defendants have vigorously cross--examined many of the Prosecution's witnesses on points related 

to the no1H,groed facts proposed by the Prosecution. 

23. Given that at this point the evidence is at an advanced stage, lhe. Ttial Chamber consider'. 

that it would be inappropriate to take judicial 11.otlce of the remaining facts proposed by the 

Prosecution. Therefoc.:;, in the i!1terests of j11 nice, the Trial Cbmbcr e ercfaes its discretiol1 and 

declines l:O lake judicial! notice of the remaining focts proposed in the Motion, p1efeni.ng to nw.:e hs 

10 J1:1dge S:lil:ahl!boodeen'.-. Scl]filale Opinion., at p.at<L 34. See als.o, Kr(lj/JniJr, [)Qcj. ion, pw:a, 14. 
11 Tiis Trial Chautoor notes lhat at leas.t one dec:WOJ!I of Ole fatem~ liOMI rimiMI. Tribunal fur Rwanda lli1ll o, has 
decljned 10 jooi'ciaJI;• notice fart!. a:,e-00 by m~ pmi.e&, p1cfr:rring rttt ·r lo consioo1 the facts poin of agreement. 
Prc1wu'Urot •'· Nlakinn{mtma, [CTR·96-JCkT m JCTR.9fi,17~T, "Dceision on the Pro&e.cutor'c~ Motion f'Oi' Jooi~i l 
, oil.re of Adj udicated f' ~ t 22 Novt:mbe£ 200 1. 

11 E.;;. hrneciaor v. Kvocka, .. DocisiOJJJ. •on Judicial Nolke," 8 June 2000 ("Kvolki D¢ci.sion" , Pros mor v, Si iri.w 
et. rd., "I)Qci 'ioo on ProS0Culion Motion fo:r J1.1ili.cial Nolire of Adjnd'icl)1ed Fact.-s," 27 cptcmbu 2000 ("Sikiricti 
Deci.\;iOIIR); 10 Aprit 2003 Milo§11:~i{ ~ision. Tile Trial Cha1:nber furthe. llOlCJi. while .ill of tn~ facts were ?Jl'O'Posed 
u-ndef R11lr::- 94 (B , o e of the facts may have bee~ better wired fm oontifl:Sitn:i, 1111der Ruic 94 (A). 
13 Sec, Judi,.>l: S!mlm"l:mdcl.e:en • r. Sqmrai.e Opinion, at para. 30, 
14 Sec. e.g.,, Prm-ecu11;11· ~- [llagoj~vk et, al. rr-02~00-PT, Sraw Conference, 27 m'embci- 2002, T. 2008; suuus 
Coofru:cooe, 27 Maroh 2003 . T . 32. 
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own d,etenru.ruuion of these facts based 011 the evidence presented, rather tlum to adopt as r-ebuuab]e 

p.resl1mptions the fmdiogs of .i pre ·· ious trial chamber. 

24. The Trial Chamber- notes that it has admitted the fonner testhnony of 111ore th n thirty 

Wiloesse-s in the Krstic trial into evideoce in this case pnrsmmt to RuJe 92 hil' (D). Thus. while lhe 

Trial Chamber ha.-. declined to take judicial notice of adjudicated fa.els from the K ritfc Judgement .. i t 

ba utUi ed one of the tools available to it to ensme ohat this tdal is both :fair and expeditious. 

B. Documeptary Evidence Pmposed by the Pmsecytjo,1 

25. The Ruil!es provide no express reference to proc,e;durc.s for ,tdmissioo of docnmeulru-y 

evidence puJSnaot to agreement of the panie ,. Howev(;r, as .Rule 89 (B) provides, ••1n cases not 

otherwi e provided :for in thjs Section, a Chamber shaJJ apply rutes of e idence {that) will best 

favour a fair detennh 1atlon o tlie mouer before it and are consonant w·th thie spirit of the Statute 

Md the general principles of Jaw.'' Given that Rwe, 6 ter (H) permits agreemen1. o'f facts an.d points 

of Jaw betwe n the pmie , and that it is the general practice of tru ' ribuna] during trial 

proceeding to admit relevant documentary evidence to which there is no obje-etioo from die pm:ties. 

the Trial Chamber finds that 1t may admit docmnentazy evidence to hlch th p.artie a,gree. 

26, The Tria1 C lrnrnber notes that Ute Panie have a,greed that d1e Trial Chamber may accept the 

documents. listed in Tab a of the Prosecution s Notice ood further agreed at 1be 6 November 

conference, as having met ti.he requisite standards for admission of ,evjdence, but have not agreed 

that the content o.f t:he docmnents is true and a.ccnral!c. i-1 Therefore, the Trial Ch.amber wm acc-0,pt 

these documents into evidence, in a!:corda:nce with the agreement of the Parties. Although, tihe 

Trial! Chamber will admit the documen · b1to evidence. U wm nol prosume that the contents of the 

doctlmen'IS a.re h'ue, ac mate, or complete. The Tnal Chamber will we.igh these documents as it 

"''eighs all other evidence. 

27. With regard to tho non-agreed documents, coos.i :tent with the Trial Clmntbc:t' reasoniing 

above, H'i th~ Trial Chamber declines to ta ·e jud!ici:al notice of the doc11.1menlS. 

1' Se:.e, e.g.,. Prasccutor ~'., 8/qgojevil e1. al., 11'-02-60.T, 6 Novemlbet 2003, T. 24:l 

i & S11pr-a, paras 22-23. 
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IV , DISPOSITION 

For ·the forgoing rei1.ssons. the Trial Chamber:: 

ADMITS parngraphs 1-14. 16-28, 30, 32, 34-40. 44, 46-47. 4-9. :51. 55-58. 60-63, 66-74, 77, 79-80; 

82-84, &6-93, 96 98-99, 101-103. 105-106. 108-118, 120-124. 126-130, 133-138, 140, 142-144, 

146-148,. t50-151, 153 15:5-160·. )62-163, 165-168, 175. 18&-]94, 197, 199, 203-208, 214-219 

229-231 23 -236, 238. 240-241, 2'44, 263-268. 270, 293-295, 297, 300-302, 317-319' 321-323, 

33 -339. 41 . 346-347, 356-370, 73-376, 378-383, 40 -404, and 406 407 of Annex. A of Ith 

Motion as agreed facts pur uanl to Rnle 65ter(H); 

ADMITS the additiorud fact 

65:er(H; 

forth in Annex A to this Decision as agreed · acls put uant to Rule 

ADMUS th documents set forth in Tab B ·to lhe Prosecution' s Notice, 17 as well as 65ter e:(htbit 

numbers 435. 479 8Ild 661 into e,1de11ce; 

AND OTHER\l\lJSE DE JES the Prosocutiou·s - fotioo for JndiciaJ , otice of Adjudicated Fae· 

and Documentary Evidence· 

AND FURl'HER ORDERS the Partie to infom1 th.e Tr1al Chamber if agrrement wa rea bed on 

a :iy facts Ii ted iu paragrnpb 5(e) f this Deci ion, following the cooclusion of the testimooy of 

Ricll.3.td Butler. 

Do e in French and English,, the English version being authoritative. 

Datoo this oincteenlh day of f)e,cember 2003. 
At Th.eHague 
Th Netherlands 

~ Jo~­
Pre ·iding 

[Seal of the Trlbunal] 

1 Tab 13 of lhe Prosecution's Notice ls at!aeh¢d ·10 this isioo a Anocx B. 
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ANNRXA 

The following paragraph ar,e · acts upon which tile Partie agreed al the 65ter (D) conference on 6 

November· 2003. The paragraph number. conre rpond to the paragraph ,.mmbe a originally put 

f< rth by the Prosecution, bnt the Jangu3.&~ is in me form finaHr agreed by the Parties. 

15. In May 1992, however. a "-' oup of Bo.imian Mu Hm soldiers under the lead -rsil:ip of Nasesr 

Orit numaged to reca1>rure S-rebrenka. Over the next several months. Orie and his men 

~,.,I . d . . f 'd I pres;)vU outwar _ in a s.e:ncs <r rru s. 

42-45. In ,arch 1995, Radovan Karadzic, President o lhe Republikn rpska {"'RS"), 

reactin,g to pres urc from the in1£-ni.ationa~ c.omJllnnity to end the war ttod ongoit1g effort~ to 

negotiate a peace agreem ut. i ued a directive to the VR - concerning lhe long-tenn ' tr.ategy 

of the VRS forces i,ll th nclavc. The directive, known as "D-fr-ecti e 7." ;pccified that the 

YRS w· s 'to: 

(Clbmpletc tbe phyi;ical separation of lhe Sr~b,cnie);I from Zep.t · ~oon ~ po ·ibl.e , 

pre'i-en.lin.g even c.ommunic timi!> b,e-tween indi iduPI. in the two CPcl1w,es. BY planned ""'I 
well-though out comb t opa-alion&, create an unoc rable situ :ion of total in.~ecmity \!o• itb 110 

hope of furth Ill' lval m ]ifo for Ille mh.abi.tanl.S ofSrebrenica. 

Blocking aid cmwoys was .uso part of he plan: 

Tile rcfovaol Smt.e and milirtary ur · n~ respo.mible or work with NPROl-lQR lllld 
humanitnn ,organi · ·ons bal , tluougl plmmc:d and 11nob1ru i.,,ely remet is ui.ng of 
permil.S, redu~ and limit tll.e Jogi; tici; ~\lpport o( UNPROFOR to lhe ,endavcs ~11-d Ille supply 
or r.materi.a] re urrces 1.0 lhe Muslim ?()pulation, ,miking them dependant on ou good wm 
while al. the: ·· me time avoidini; condem-na ·oo b, the intcn1atiollllli comnnmity encl 
,ntemation 1 pub.lie iniQn. 

Ju as en,•i . aged io ttiis d ·ree. by mid~ 199 , the humanitarian situation o.f the E o nian 

Mus.Lim civilian and military persow1eJ in me eoclave was extremely grav . !In ~ady June 

1995, a ries of reports issued b the 28'1!l Division reflecc.ed the urgent pJeas of AB iH foR:e:s 

in the eoclalfe for the hu:m.aoitari.m corridor to be deblocked and, when this failed the 

kag.edy of civilian · dying from tarvation. w 

52. Th plau for Kravaja 95 wa · a.im.w at. reducing the " · fc area" of · rebrenica to its urban 

core and v.ras a: step toward! the-larger VRS goal of plunging the Bosnian Mu.slim population 

1~ Pm.rct.urot .,, BlagojeYfc el. of., IT-02"60•T, !5 ove ti« 200 , T. 2 9-40, 245. 
1~ The deferuiants agreed to p-ar;igrapllos 4 2 and 43 of lhc Proswut.i:o.n Motion, wh h are derived from par-iigrliph 2 of 

the Krstic Judgement, onl)' if 11ll of pm.igl'aph 28 wa. ad.milted. The Proseen1ioo It.ad not objection to !hi . T Trial. 

Oiamb¢r note. that the entirety or pqiriwapll 2B of 1h Kr.rtit! Juidg~ nt ttlso encoo;p~se: paragraphs 44 nnd of h 
Mori~•. ~1.1 wb.ich lhe parties also agFC , with minor chMl.ber of langullge. Therefore, the entire par-.:igmpll 28 of 

Cil&c o. IT-02-60-T 10 19 ~ember 2003 
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into hu.nlanirarian cdsis, an,d, ultimately, eliminating the enclave. On its face, howe er, dle 

plan for Krivaja 95 oerta.inly did not include a VR S cheme ito bus the Bosnian Muslim 

civiliian pcipulation out of the enclav,e, nor toe ecute an the military a ed Bosniim Muslim 

men, as ultimately happened foHowi11g the take-over or Srehrenica.20 

.53 . Tiie Drina Corp · of the VRS was formed in November 1992, with the specific objective 

of protecting aod 'impmviog·• the situation of the Eos:nfau Serb people liv.ing in. the Middle 

Podriuje regiuu. of which Sreb11enica wE1s an important part. 21 

95. Bosnian Serb forces from 01:1 ide the Srebrenica area had also been brought io.1'2 

Krul( Jodgement i ' ncccpte-d Wi llll apud fru:1, wil.h Ille cb..·mge~ of langua• 1.1c iigreod by the parties. PrtMITUl{)T ,.._ 

Blag/)ptvi.!. .r.r. al., -02-60-T, 6 November 2003, T. 244-46. 
~ ProMcutor v. JJwgo~wl< ct. a!. IT'-o-2-00-T, 6 ov-ember 2 3, r. 24 -49'. 

Prose.curor v. BJ.agoJevi,! ,iU. al,, IT-02-60-T, 6 ovae111bei:- 2003.. T. 250. 
t! Pro.r~(.·!J1or v. lll:agt,jevi( et: '11.. , l'T •02-60-T, -0 o ~ ~be 2001, T. 2.S8-S9. 
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