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TRIAL CHAMBER I (the “Chamber”) of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in

the Territory of the Former Yugoslavia since 1991 (the “Tribunal”);

BEING SEISED OF the Defense Motion for Provisional Release of Haradin Bala (the “Ac-
cused”) and Request for Hearing (the “Motion”), filed on 7 July 2003;

NOTING the Partly Confidential Prosecution’s Response to Motion of Haradin Bala for Pro-
visional Release (the “Response™), filed on 18 July 2003;

NOTING the Confidential Reply of Haradin Bala to Prosecution’s Response to Motion for
Provisional Release (the “Reply”), filed on 25 July 2003;

NOTING Rule 65 of the Rules of Procedure and Evidence (the “Rules™) which provides in

the relevant part:

(A) Once detained, an accused may not be released except upon an order of a Chamber.

(B) Release may be ordered by a Trial Chamber only after giving the host country and the
State to which the accused seeks to be released the opportunity to be heard and only if it is
satisfied that the accused will appear for trial and, if released, will not pose a danger to any

victim, witness or other person.

NOTING that, in support of its Motion, the Defense submits, inter alia, the following:

) the jurisprudence of the Tribunal is now such that provisional release, rather than
detention, is the general rule, which means that provisional release should be
granted unless the Prosecution demonstrates that the Accused would fail to surren-

der or would pose a danger to a victim, a witness or another person;’'

(ii) the Accused cannot — and will not — flee because: (a) the Accused is the head of a
large family who needs his presence and support,2 (b) the Accused has strong ties

to his community, and has neither the desire nor the ability to escape the jurisdic-

! Motion, par. 5.
2 Ibid., para 6.
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tion of the Tribunal,’® (c) the United Nations Interim Administration Mission in
Kosovo (“UNMIK”) controls the territory of Kosovo and may be instructed by the
Tribunal to take steps “to convey the Accused to and from his home, to monitor his
residence, to allow the Accused to report to UNMIK, and generally to supervise
his provisional release”," and (d) the Accused who has lived all his life in Kosovo

has no place to go to avoid trial;’

(i1) the Accused was prevented from surrendering himself to the Tribunal because the
indictment against him was sealed and he was arrested by an armed force early in

the morning;6

(ii1) the Accused has never approached or interfered with witnesses and gives full as-
surances to the Chamber that “[...] he will not attempt to contact any victim, wit-

ness, or other person while on provisional release, either personally or through oth-

@iv) the Accused is willing to accept and comply with all conditions as may be required
of him with respect to his residence, his movements, his conduct, and his return to

the Tribunal®

V) the Office of the Prime Minister of the Provisional Institutions of Self-Government
of Kosovo supports the provisional release of the Accused, which should increase
confidence that the terms and conditions of provisional release will be fully en-

9
forced;

(vi) the medical condition of the Accused renders it undesirable that he should be kept

in detention;'°

3 Ibid.

* Ibid., par. 10.

3 Ibid. par. 6.

S Ibid., para 7.

7 Ibid., par. 8.

® Ibid., par. 9.

® Ibid., par. 11.

19 Ibid., par. 12.
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(vii) although the charges against the Accused are serious, he had no military or politi-
cal rank and no command responsibility, and represents the lowest level of accused

in the Tribunal;'!

NOTING that, in its Response, the Prosecution opposes the Motion arguing, inter alia, as fol-

lows:

(i) Rule 65(B) of the Rules places “a substantial burden on the Accused to show that,
if he is released, he will appear for trial and will not pose a danger to any witness,
victim or other person” and, even when the Chamber is satisfied that the minimum
requirements of Rule 65 of the Rules are met, it still retains the discretion to refuse
provisional release; 12

(i) the Accused has the burden of proving his suitability for provisional release, and
while voluntary surrender might have furthered that cause, arrest without an oppor-
tunity for voluntary surrender certainly does not — it is at best a neutral factor;'?

(iii) the strong ties that some accused have with their community have not prevented
them from remaining at large for years without detection and, therefore, does not
constitute a guarantee of appearance for trial;'*

@iv) as Kosovo’s borders are poorly controlled, “the Accused could with relative ease
escape to and hide indefinitely in neighbouring Albania, even without a pass-
port™;"®

(v) the medical disability of the Accused did not prevent him from participating in
military service with Kosovo Liberation Army in 1998 and, as stated by the Ap-
peals Chamber, does not warrant release “even if stress of detention has temporar-
ily aggravated a condition which otherwise can be adequately managed or con-
trolled by a physician”;'¢

" Ibid., par. 13.

12 Reply, par. 4.

" Ibid., par. 12.

' Ibid., par. 7.

" Ibid.

'° Ibid., par. 8.
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(vi) undertakings by local authorities in Kosovo to ensure that the Accused appears for
trial are without significant value because matters of police and security are re-
served to the United Nations, and therefore the local authorities have no means to

enforce any such undertakings;17

(vii) the authorities of UNMIK are not yet in a position to provide real protection to

witnesses or to prevent the Accused from absconding;18

(viii) the Chamber has no special power of compulsion over UNMIK different from the

Chamber’s power over all States; "

(ix) the Chamber should give personal undertakings of the Accused limited weight un-

til such time as it has heard from UNMIK on its ability to enforce them;*

(x) in the light of specific threats made by the Accused, the evidence of his past vio-
lence, the tremendous fear expressed by some witnesses that he be provisionally
released, the numerous threats that have already occurred in this case and the back-
ground of widespread witness intimidation in Kosovo, the Accused has failed to

demonstrate that he will not pose a danger to victims and witnesses;’!

(x1) low-level perpetrators such as the Accused “may be more difficult to monitor and
prevent from fleeing or interfering with witnesses, and the personal violence asso-
ciated with low-level perpetrators such as the Accused may actually heighten the
physical danger to witnesses, particular in cases such as this where the perpetrator

seeks to be released back to the scene of the crime and personally knows the sur-
.22

b4

viving victims

(xii) the schedule established by the Presiding Judge at the last status conference would

minimise the likelihood of lengthy pre-trial detention;’

7 Ibid., pars. 9 and 13.
'8 Ibid., par. 11.
" 1bid., par. 10.
2 Ibid., par. 14.
2! Ibid., par. 22.
2 Ibid., par. 23.
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NOTING that, in its Reply, the Defense submits, inter alia, the following:

1) Rule 65 of the Rules should accord with the universal standard adopted by interna-
tional humanitarian law and be read as creating a general right to pre-trial release
and as requiring the Prosecution to bear the burden of proving, “to a standard not
less than that of clear and convincing evidence or substantial grounds”, that the

Accused should not be released;?*

(ii) the nature of the charges and evidence does not justify denial of provisional re-
lease;25
(ii) while the Tribunal has no effective way of compelling a State to comply with its

requests, it has a direct way of influencing UNMIK through the Security Council
of the United Nations in the event that UNMIK declined to comply with request
made by the Chamber;*®

(iii) the possibility of trial in February 2004, which is uncertain, should not be a ground

for denying provisional release;”’

CONSIDERING that Rule 65 of the Rules must be read in the light of Article 21(3) of the
Statute of the Tribunal;

CONSIDERING that Rule 65 of the Rules previously stipulated that provisional release was
only to be granted in “exceptional circumstances” and detention was therefore in reality the

rule;

CONSIDERING that the removal of this requirement has neither made detention the excep-
tion and release the rule, nor resulted in the situation that despite amendment, detention re-

mains the rule and release the exception;*®

2 Ibid., par. 25.

2 Reply, pars. 2-11.

2 Ibid., par. 19.

2% Ibid., par. 20.

27 Ibid., par. 21.

8 Prosecution v. Miodrag Joki¢, Order on Miodrag Jokic for Provisional Release, IT-01-42-PT, 20 February
2002, par. 17.
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CONSIDERING that, on the contrary, “the focus must be on the particular circumstances of
each individual case, without considering that the outcome it will reach is either the rule or the

‘93,29
exception”;

CONSIDERING that the task of the Chamber must therefore be to weigh up and balance the
factors presented to it in that case before reaching a decision and, as a general rule, to assess
“whether public interest requirements, notwithstanding the presumption of innocence, out-

weigh the need to ensure, for an accused, respect for the right to liberty of person”;*

CONSIDERING moreover that in determining whether to grant provisional release, the
Chamber has to be satisfied: (a) that the Accused will appear for trial, and (b) that, if released,

he will not pose a danger to any victim, witness or other person;

CONSIDERING the list of factors set out by the Appeals Chamber of which a Chamber
should take into account in deciding whether it is satisfied that, if released, an Accused will
appear for trial,>' and the “circumstances of each accused who applies for provisional release
must be evaluated individually as they weigh upon the likelihood that he will appear for
trial”;*?

CONSIDERING that, in the circumstances of this case, the following factors are particularly
relevant in the determination of whether, if released, the Accused will appear for trial: (a) the
circumstances in which the Accused was arrested; (b) the seriousness of the charges against
him; (c) the fact that, if convicted, the Accused is likely to face a long prison term; and (d) the
guarantees that the authorities of Kosovo would be able to provide in order to ensure the pres-

ence of the Accused for trial;*®

CONSIDERING that, although health is not listed as an issue in Rule 65 of the Rules, the
Chamber should first consider the question of whether the state of health of the Accused is in-
compatible with his detention;

 Ibid.

39 Ibid., par. 18.

*! Prosecutor v. Nikola Sainovi¢ & Dargoljub Ojdanic, Decision on Provisonal Release, IT-99-37-AR65, 30 Oc-
tober 2002, par. 6.

32 Ibid., par. 7.

 Ibid.
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NOTING the Confidential Order for Medical Examination of the Accused, filed on 24
July 2003;

NOTING the Medical Report of Dr. Koster, filed on 6 September 2003 (the “Medical Re-
port”);

CONSIIDERING that the Medical Report stated that the “the medical condition of Mr. Bala
now is satisfactory”; that there “is no reason to believe that the current conditions of detention
adversely influence Mr. Bala’s medical condition”; and that he “can be considered fit to stand

trial”;

CONSIDERING therefore that the health condition of the Accused does not warrant his re-

lease;

CONSIDERING that the Accused was arrested pursuant to a sealed indictment and had no

actual notice that he was to surrender to the Tribunal,

CONSIDERING that the Chamber finds therefore that the arrest of the Accused is a neutral
factor which does not lend support to the contentions of either side: it does not permit the Ac-
cused to rely in support of his application on the fact that he has surrendered; on the other

hand, it does not permit the Prosecution to claim that he was evading arrest;

CONSIDERING moreover that the Accused is charged with participating in serious crimes;
that, if convicted, the Accused is likely to face long prison terms and that he therefore has a

strong incentive to flee;

CONSIDERING that while guarantees are not a requirement for the grant of provisional re-

lease,** they do provide further assurance to the Chamber;

NOTING that in its Resolution 1244 (1999) of 10 June 1999, the Security Council of the
United Nations established UNMIK as the interim administration in Kosovo and decided that
the responsibility of UNMIK will include, inter alia, “[e]nsuring public safety and order until

3% Prosecutor v. Blagojevic et al., Decision on Application by Dragan Jokié for Leave to Appeal, IT-02-53-
ARG6S5, 18 April 2002, pars. 7-8.
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the international civil presence can take responsibility for this task™ and “conducting border

monitoring duties as required”;>

CONSIDERING that no evidence has been adduced which would show that UNMIK would
be able to provide guarantees that the Accused, if provisionally released, would be available

for trial;

CONSIDERING therefore that the Chamber is not satisfied that if released, the Accused

would appear before the Tribunal;

CONSIDERING furthermore that, according to both Rule 65 of the Rules and the jurispru-

136

dence of the Tribunal,” upon a finding that the accused does not meet one of the two re-

quirements under Rule 65(B) of the Rules, the other requirement need not be addressed;
FOR THE FOREGOING REASONS,

PURSUANT to Rule 65 of the Rules,

HEREBY DENIES the Motion.

Done in English and French, the English version being authoritative.

Done this 16™ of September 2003

At The Hague \
The Netherlands ! /
Alp}{o One
Presidi /‘\dg\
[Seal of the Tribunal]
3 S/RES/1244 (1999).

38 Prosecution v. Krajisnik & Plavsié, Decision on Moméilo Kraji¥nik’s Motion for Provisional Release and Evi-
dentiary Hearing, [T-00-39 & 40-PT, 18 October 2002.
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