
Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

UNITED 
NATIONS 

lnterrumonal Tnbt.trud for the 
Prosecution of Persons 
Responsible for Serious Violations of 
Intematiorud Humanitarian Law 
Co.mmittcxl in the Territory of 
Fonner Yugoslavia since 199'1 

rr-o r- 'if- 'f'.>r 

9 ~~~'-/- !fl 553.,0 
1~ E-Cf~o 0.l:,o!J 

Case ·o. IT-95-12-PT 

Date: 1 S September 2003 

Original: EnS,lish 

IN THE TRIAL CHAMBER 

Before: 

.. 

Judge Liu Daqun, Presiding 
Judge Carmen Maria Argibay 
Judge Volodymyr V a.s:sylenko 

Registrar:: Mr. Hans Holtlmis 

Dedsion of: 15 September 2003 

THE, PROSECUTOR. 

v. 

MCARAJIC 

DECISION ON JOINI' DEFENCE MOTION FOR. ACCESS TO CONFIDENTIAL 
SUPPORTING MATERIAL, FD.,INGS; TRANSCltlPfS AND EXHIBITS 

IN THE IURC CASE 

~ Qffic.e_ot die Prosecutor: 
Mr. Kenneth Scott 

Cn:C'i for the Qefenc-e iq Im Ba.Pi case 
Mr. ' jko Olu.jic 

Coumet fo.:: the Defgce in the Hadfibfpnnyie pnd Kubnra eaH.;. 
Ms. Edina :Retidovi<! 
Mr. St6phane Bourgon 
Mt. Fahrudin Jbritimovic 
Mr. &odney Dixon 

Case N1;1: JTa9S-l2-PT 

.. 
S:1271:f 

t{tr. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

,--... 

TIUAL CHAMBER I C'the Chamber") of the International Tnowial for the Prosecutioo of Persons 
Responsib~ for Seriov.s Yiol~~ns of_ International Hwnanitarian Law Committed ~ ~ T_enitoey 
of the Former Yogoslavi~ since 1991 ("the Tribunal .. ); 

NOTING the ••Joint Defence Motion for Access to Confidential Supporting Material, Filings. 
Transcripts and Exhibits in the Rajic case•• filed by the Defence of Enver Hadzihasanovic and Amir 
Kubura ('"the Applicants'') on 18 July 2003 ("the Motion"), 

NOTING the '"Prosecution· s Response ro Joint Motion frou1 Hadtihasanovic and Kubma for 
Aocess to Confidential Supporting Material, Transaipts and Exhibits". filed by die Office of the 
Prosecutor ("the Prosecution'•) on 3 July 2003 (~ Response•'). 

OTING UK: ··Annex to Prosecution's Response to Joint Motion from Hadzibasanovic and Kubura .. 
for Accc-ss to Confidential Supporting Material, Transcripts and Exhibits'', filed confidentiially and 
ex parte by the Prosecution on 31 July 2003 ('~e Annex"). 

NOTING that the Motion seeks access to all confidential supporting mate-rial. transcripts md 
exhibits in the Prosecutor v~ Jvica Rajic ("'the Raju! case'') on th grounds that (1) the Indictment in 
me Raju! case deals with geographical areas, events and offences closely rela~ to cenain of the 
charges in Prosecwor v. Enver Hadiihasano'Vic and.Amir Kubwu (' the App.Ucants' case">1~ (ii) the 
dis.d~ure of the material sought would be of considerable assistance ln the preparation ·of the 
Applicaow' de:fence1; and (iii) necessary and reasonable protective measures be imposed. 

NOTING that. in the Response the Prosecution argu.es that (1) tlhe Indictments in the Applican.ts • 
,case and in rhe Rajic case cover not ,specifically the .same events,. but a similar geographical area 
and time .frame. wherefore the Pto6ecution does not oppose the access to coofidential supporting 
materials filed in the Rajic case provided ttlat the names, addresses., whereabouts and ,other 

' identifying information of some of the potential wimesses specified in the Annex (''the witness 
details of the specified witnesscsn) be redacted3; (ii) as it is first for the AppHcants to detenmM if 

1 The MoQQn, para. 3. The Applicants submit "'i[t]hat the a.llep:I o~ in both cases ·we.re co:mmitl:cd dwing the same umed conflict between lbc. HVO and the ABiH in the same area. wi1b the accuscd m each case allegedly on opposm sides.'' 
1 The Motion, pua. 6. The Applicanu argue that the material cou:Jd be of material ~bUlce in the preparati,on of tilt Applicaa~' defence to ''the charge of wanton destruction not justified by military IX~ iia V arc~ ill p.rrttcu.l'ar .in 
rel.:ation to ~nc: lllilitary operations conducted, Ifie fCJ11Ce:1 mvotvtd,, [ ... ] the de-tails of the all'cged offences . . . [and] libc command and ~l ~res of the opposfng parties. which ii6 central 10 !he: case a,pinst the .Applicms, who are ooly charged under Attid~ 7 (3 )/' 
3 The~ •• paras 6 and 1. 
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the material sought is of significant rellevance m their defence there is o.o reason for a disclostlfe of 
tlle witness details of me specifu:-d "Nimessc:s at th.is · tage4; and (ili) once the Applicants can review 
the :redacted material the witness details ••should only be .di,s.dosed' if the Applicants make. a 

.significant, panicularise-d snowing of a substantial ~d bona fide basis and reason why the 

disclOS'W'ie of this information is actually w.arrant.ed"'s, 

NOTING that the Prosecution further argues that the Motion by ad:ing for access to all confidential 
material in the Rajk! case leaves open tile interpretation that the Applicants ,!teek access to future 

co.nfi:dennal material, but that access to furore confidential mai:erial, t:rditl.&Cript& and exhibits ''would 

constitute an unwarranted and inappropriate limit:aJion on the Trial Cbamber•s discretion lo deal 
with any filnher maners .in the future based on the circumstances •exilsting at mat time" and should 
not be granted without a particular S:howing of rele:vance to the Applicants' case. 6 

CONSIDERING dlat a party may not engaige in a fishing e pedition, but that. provided it •does no 
do ~. it is entitled to seek material from any source to assist in. the preparation of hi or her case on 
certain condinon.s being satisfied. namely: (i) if material sought has been identified or desc;ribed by 
its general nature as clearly as ~jble even though it can not. be described In dewl; and (ii) if a 

l!egsl!imate forensic purpose for such access has been shown,.1 

CONSIDERJNG that the r le\lance of th.e material sought by a party may be determined by 

showing me existence •Of a nexm between the Applicants' ,case and the case from whicih such 
matenal is sough~ .i.-e., where a geographical, temporal or otherwise material overlap between the 

cases ,exists the material sought is likely to be of material assistance t.o the [Applicants'] case or, at 

leas,t, there is a good chance that it may give me [Applicants] such assistance, 8 

4 The Respomc, para. 8. 
~ Tlw R~ pin. 7; 
·~ The ltespome, para. 4. 
1 .f'rp:recutor v. Env~r Hadi..Jhasanm.i{ et (ll , Cuc No. ff..101-47-AR.73, Decision Oil .Appeld from Refusal to Olalll 
AC0CSS to Confidentid Malmal in Anolbet Case. :23 April 2002. p. 3.; Ptru£Cllll}r t1; Dario Kotdtt! &: Mario c.~~. 
Caae No. rr~S·1412-A. Bedsi.oo on Motion by Hadtih.asanoric, Alagit, QJJd Kubun for Access to Confidential 
supporting Material, Ilanscripu and Bxhlbits u11m Kor-die&: teruz ease. 23 Jammy zow, p. 3. 
1 PrMmaw v, Tfhomtr Blallit,. Case No. rr .. 95-14-A,, Deci$ioa on AppeDanb ·0mo Kordic and Mario Ctth~'s 
Rcqum fot Assistance of ilie Appeab ,Chunbef m ·Gt!ining Access to Appellate Briefs ml Non-Public PtJSt Appeal 
Pleadings and Rearing l'ranscripts Filed in tht P'mseootof v. B~. 16 May 2002, para. 15 refetting w ~tor v, 
RM081a:,,, JJr4a,rJ,. cl Momtr Talic, Case No; IT~99~3'6-P'f, Decision on Motion by Momir Talic for ~ss to 
Confidmtial Domun.cms,. 31 July 2000, para. 8; Prosecuwr- v. Miro8Tav Kl'Oda u al .. , Ca#e No. 1T-!nl~30/l •A, Decision 
ou Momtilo Groban's MotwD fOf A~ to M.terial, 13 Ji81il.laly 2000, .para. 7; Prosecutor \I; Doric Kordh1 & Mario 
6erb:t, Case No. IT-95~1412-A, Decision on Mot'loo by~ Ala.git, and Kubura for Access to Confidential 
Supporting Materii1.t Tnm.smpts and Euibits · Ille. Knrrlit &: Ctrut. ~ 23 January 2003, p. 4. 
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CO SIDER.ING that the Applicants have described the material sought by its general nature, and 

that in view of the- geographical and temporal ,overlap, between the Applicants' case and die Rajic 

case, the Trial Chamber fin& dlat access to the confidential supporting material in the Rajitf case is 

Jjkely to be of mated.al assistance to the Applicants or at least, that there is a good chance that it 

may provide assistance to their defence, 

CONSIDERING th.at the Olamber finds that the fouon s request for access to all confidential 

material in the Rajic case encompasses also the request for access to future material; that this case is 

currently at pre-trial stag,e and that a reque-st for di.sdos:ure of fuwre .material is premature and 

should only be made when such material acwally exists to enable the Chamber to decide on the 

bas· s of the circumstances at that time-. 

CONSµ>ERING the •order on Prosecution's Motion for Protective Measures for Victims and 

Wimes es and Motion to Amend Prosecution· s Motion'', issued by the Chamber in the Rajic case 

on 24 July 2003,, 

CONSIDERING that ·t falls within the Chamber•s discretion to strike a balance between the rigbt 

of a party to have access to material to prepare its case and guaranteeing the protection md the 

integrity of .coafidential infon:na.tion;9 that it thus consjders that the protective ineasures granted in 

this decision a.re appropriate measure6 for the protection of the victnru. and witnei:;se.-,. and would not 

impact on the ability of the ApplicanlS to prepare their case. 

CONSIDERING that at this stage the Applicant.'5 do not need to know the witness details of the 

specified witnesses in order to determine whether the material sought will in fact assist them in the 

preparation of their defence10• however the Prosecution may have to disclose the witness details of 

the specified witnesses at a later stage if ,their revelation can be justified by the Applicants having 

considered the material. 

PURSUANT TO Articles, 20, 21 and 22 of the Statute and Rules 54 and 75 of the Rul~ of 

Procedure and Evidence ("'the Rules''), 

:!l PrwtCSltor v. Tihomir Bfalki:t, Case No. 1T-9s.:14-A, Decwon on AppellanllS Dario Kordic md Mario Cectez's 
R~ for Assistance oftbe Appeals; Chamber m Gu1iq Access to Appellate Bdef3 IWd Nmi""Pubfc Post:Appeal 
Pleadings and Hearing TJiiil8Cripls Filed in the Prosecutor v. Bla.lk:ic''\ 1.6 May 2002, para. 29-. 
10 Pro.,ecu1'Jr v. Bnfanin & Talrc, Cue No. IT-99-36,.P'l, Secood Dec:is~n on Motion by Rado&Jav Bnbniin and Momir 
Tatic! fOJ Access to Co~ Documencs, 15 ovember 2000, par-a. 10. 
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HEREBY GRANTS the Motion in pan and ORDERS that the Registry grant access to the 

AjJpUcams 10 Ille confidential supporting material in the Rajic case, subject to the following orden 

and protective measures: 

I. For the purposes ohhis disposition: 

(a) the "Prosecution" means the Prosecutor of the Tribunal and her staff; 

(b) the ''Applicants" means the accused Enver Hadtihasanovil' and Amir Kubura, their 

respective defence counsel and immediate legal assistants and staff, and others 

specifically assigned by the Tribunal to their defence team and identified in a list to be 

maintained by the lead counsel and filed with the Chamber seized of the Applicants' 

case ex parte and under seal within ten days of the entry of this order. Any and all 

additions and deletions to the initial list in respect of any of the above categories of 

persons who are necessarily identified and properly involved in the preparation of the 

defence shall be notified m that Chamber in similar fashion within seven days of such 

additions or deletions; 

(c) the "public" means all persons, governments, organisations, entities, clients, associations 

and groups, other than the judges of the Tribunal and the staff of the Registry (assigned 

to either Chambers or the Registry), th.e Prosecution and the Applicants, as defined 

above. 1lle "public" specifically includes, witho ut limitation, family, friends and 

associates of the Applican.ts, the accused in other cases or proceedings before the 

Tribunal and defence counsel in otbc:r cases or proceedings before the Tribuoal; 

(d) the "media" means all video, audio and print media personoel, including journalists, 

authors, television and radio personnel, their agents and representatives; 

2. Since the Prosecution is familiar with the material it shall redact it as requested; and it shall 

provide it to the Registry for disclosure to the ApplicantS; 

3. Material which fall Wider Rule 70 of the Rules shall not be disclosed unless prior 

authorization is obtained by the PrQSeeution from the relevant authorities; the Pro6ecution 

shall be responsible for informing the Registry as appropriate; 

4. The Applicants shall not disclose to the media any confidential or non-poblic materials 

provided by the Prosecution: 
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5. Save as is directly and specifically necessary fer the preparation and presentation of their 

case and only on leave being first granted by the Chamber, the Applicants shall nOI disclose 

to the public, to the media or 10 the family members and associates of the Applicants: 

(a) the names, identifying information or whereabouts of any witness or potential 

witness identified by lhe Prosecution, _copies of witness statements, tbe contents 

thereof, or any other information which would enable them to be identified and 

would breach the confidentiality of the protective measures already in place. unless 

absolutely necessary for the preparation of the Applicants' case and always with the 

leave of lhc Chamber; or 

(b) any evidence (including documentary, audio-visual, physical or other evidence) or 

any written statement of a wimcss or the contents, in whole or in part, of any non

public evidence, statement or prior testimony disclosed to the Applicants; 

6. If the Applicants find it directly and specifically necessary to disclose such information for 

the preparation and presentation of their case and having obtained leave from the Chamber 

to do so, they shall inform each person among the public to whom non-public material or 

infoonation (such as witness statements, transcripts of testimonies. exhibits, prior testimony, 

videos, or lhe contents thereat), is shown or clisclosed, that he or she is forbidden to copy, 

reproduce or publicise such non-public material or information, and is not to show or 

disclose it to any other person. If provided with the original or any copy or duplicate of such 

material, such person shall rerum it to the Applicants when such material is no longer 

necessary for the preparation and presentation of their defence; 

7. If a member of the defence teams concerned withdraws from the case, all material in his or 

her possession shall be returned to the lead defence counsel for the relevant defence team; 

8. The Applicants shall have no contact with the witnesses concerned with the material to be 

clisclosed, unless otherwise decided by the Chamber under the conditions set by the latter; 

9. Subject to the protective measures and orders PI):scribed above, the protective measures that 

are already in place in relation to lhe material disclosed should remain in place. 
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DISMISSES the Motion in relation to the request concerning possible future confidential material 
in the Raju; case. 

Done in both English and French, the English ICJO:t· being authoritative. 

Dated this fifteenth day of September 2003 
At The Hague, 
The Netherlands. 

[Seil of the Tribuaal} 
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