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I. BACKGRO NU 

1. The pre~ent appeals arose fmrn Tri a': Chamber H' s 'De, i sion on Joint Defence Motions for 

Reconside ation of Trial C rnmber' s Decision co Re view aU Dis(.;overy , t rials Provjded t the 

Accu ed by the Prosecu ion", dated 21 January 2003 · '·Impugned Ded ion•·•). The Impugned 
D ci.sion order that the Pro uti n de ·ver to th Trial Chamber the fol wiu.0 materials a so n a.-s 

practi . able, bul not .late. than 3 February 200 : 1) opies f slat menrs of all v.i.c11esses wh. m lhe 

Pro.sec ti.on intends to call at tiia1; and 2) copies of an exhibit':! the Prosecutjoo in ends to tender at 

trial f 'Disclosure Materials"). It also reque ts that th Di closure M redals be provid d on CD
R OM in addltfoa to paper copies, .. when passibl ". 

2- On receiving inocions for certification fr m lh accused Jokic and Blagojevic, 1 and a motion 
from the accused ikolic,2 the Trial Chamber granted Joki~ and Blagoje i~ each a certificate to 

appeal from th Impugne.d Decision pursuan to Rule 73 of the Ru]e of Procedure and Evidence of 
the International Tribunai (' Rules") on IO February 003. 3 The Tri at Chamber tre ted th · jkolic 

otion as a Rule 73 motio:n and granted, aL o on lO ebmary 2003, ikoiic a certifi te l!lnder Rule 
73 (B).. · On 14 February 2003, _ i kolic 1Ied "Defendant Nikolic• ' ppeaJ of the Tri' Chrun.ber's 

Deci ion on Joint Defence otfr ns for Recon,'>ideratio of Tidal Chambe, 's Dcxision to Review aU 
Discovery Materials Provided to the ocused by the Prosecution" (' ikolic's Appeal'). On 17 

F bruary. Jokic filed an ••rncerlocutory Appeal of Dragan Jokic Pursuant to rti 1cation under R u]e 

73 (B) and (C) against. Dedsio . on Joint D fence Motion: for Reconsideration of Trial Chamber's 
~cisio11 to Review aU Discovery Materials P ovided to the Accused by lite Prosecution" f'Jo!tic's 

Appeal"). On 18 ' ebruary; Blagojevic filed "Vidoje .Blagojevic' · Interlocutory A peal of TdaJ 

Chamber' s Decision on Joint Defence Motion for Reconsidernti.on of Trial Chambers Decision lo 

Review all Oiscove.ry Maten l.s Provided to the A _ cu ed by the Prosecution, and Re:qu t for Stay 
of Bie.cmion of Dec:ision,. ('·B1agojevic' Appeal"). 

"Request of Dragan Jokic' for G:rtification orAppe.al of Decision 011 Joint Defonce Motions for Rccon idcra i,011 o.f 
Trial Chamber' s Dccil.io.n to Review all Di:sco"ery · .faterial . Provided 10 the: Accused· y the Proscclltion. and Motion 
for Im.media.Ce S tay of Orclc:r for Deli\•ery of D u enlS to Tria.l Chamber pend ing Judgement of Appeal& Chamber", 2 7 
January 2003; "Vidoje Blagojevie's Req est for Cer!ification ~o• Appeal the rial Chrunb~r·s Deci!;.1on en Jokn Defonce 
Motions for Reconsideration .of Trial Chil.Illbcr's Dt:cision to Re:1.'iew all Disco ·er1• Mntcrlais Provided to tbe Accused 
by the Prosecution n:nd Request for a Srny of Execution o the. Decisiorf", 28 Jnnu cy 2003. 
1 "Accused ikuliC s Motion to Order the Proseculion to File Copie or All Witness St::1temenlS whom e Pr-osocution 
Int.end::. to Call. for Trial and Copies of Al l Exhiibit..~ the Prosecution lnilend:s to T ender at Trial", 2 JM1.1.iry 200J 
("Ni olic Mc,tioni''). 
> "D«is.ion oil Joint Defence M otions for Cenificjlion of Decision on Joint Defence Motions for R€consi.derntion of 
Tri I Chaml:.er' De·dsion to Re ie'-'' llll Disc:o'>'ery M111erirus P'ro•ticlcd to ll'le A~usetl by 1he P rosecution, nnd Request 
for SI y of Execution of Decision", lO Ftbrtr ry 1003. 
◄ "Decis.1on on A1,:e used NikoliCs Molion lo Order t 1c Prosecutkm to FH.., Copies of AU Witness Stalcmcnts whom. ti i.: 
Pros.ecntion fotends to Cati for rill and Cop:ics of Al.! Exhitits the Prose ul.ion fo ti;nds to TcnJi.:r al Trial", 10 February 
2003 ("Nikofi{ Decis1ot1''). 

2 
C.sc No.: IT-02-60- R7. , rr~02-60-AR7J.~, 
IT-02-60-AR7;1J 
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3. By the "Ordonnance. du President porrant :nomination de juges a la Chambre d\tppel" of 27 
Febm.ruy 2003, five app Ua:ie j d_ges wer,e assigned o d al with the pre ·ent appeal . 

4. TI-.e Prosecution filed a consol.idaled response to all three appeals on 28 February 2003, upon leav 
granted by the Appeal Chamber {"Respoosc ).5 The A_wea]s Ch.amber al.so sr.ayed the execrniOil of the 
Impugned Decis:ion on the ame date, pending the resolutkm f lhe appeal . 

5. Jokic med a reply on 4 March 2003; so did Blagojevic on the same date.6 ~ ikoli~ has nor 
filed any reply. 

II. IKOLIC 1S APPEAL 

6.. ikoli - mkes no positi on lhe question pooal by the ,other two Appell.mi as to whether the Trial 
Chamber is entitled ro receive the Disclosure Materials? owever Ni · lie s,ubrn:its that the Disclosure 
Mate.rials st oul.d , filed in beth Engli~ and BosnfamlCroati.an/Serbian and ·!hat th materials. be provided on 
identical CD-ROMs to the Toal Chnmbe and all · our Defendants, in addition m papa- copies.ii 

7. The Prosecution does n tobjectto the p1 vision of a D·ROM of the Di.,:dosme Materials to i ikolic. 
but does object to 11>.e w.qu -~r that paper copies be filed with the Registly. on the ground of the vo]umJnou · 

ature of the. materials in question.9 

8; The Appeals Chamber uote.,; lh t Nikolic h:im el has no · appealed from the Impugned 
Decision. ikoliCs Appeal came before the Appeals Chamber pll!.rSuant o a Ru]e 73 certificate, 
whkh was granted by the Trial Chamber on. the basis t.hat there w s a ''close link" be:l:'INeen the 

ilwlic Motion and ,the reques of the other two Appellants considered by th _ Trial Chal':nber, and 
that i might be useful for th Appeal Chamber to be seized of "all aspects of one and the a.me 
issue' .10 The Appe-aJs Chamber ho]ds that the way in which th , delivery of the Disclosure 
Material should beef eeted , which is the gist of . j olic's Appeal. is a matter i1thin the discretion 
of the Trial Chamber. Havin,g said th.a. thi .. app al,. should be dismissed on the fo lowing uwo 

"Order", Case no. IT-02-60-AR73, IT-02~60-AR73.2, f f .Q2-60-AR73J., ppeals Chamber. 28 February 2003: "Prosecution' Re~pons:e to !he Defooce s A.ppr::n.l of Tcfa] Cambe-('S De ision 10 Revji::w Trial Matet"ials'', 28 f'e-bruary 2003. 
5 ''Reply of Dragan fokic w p . ecution s. Response to the Defence' Appeal o Trial Camber' s Decision. lo Rcv· ew Trial Materials'', 4 March 2003 (''Jokic' Rr:ply" ~ ''Vjdoje Blag ~evic's Reply t Pro~udcm 's Response to tl"le Defence' s Appeal of Trial Cnmbe 's Deci:i;io[I to Re,•iew Tnal Mau::rials", 4 Mnr,ch 2003 "Blagoje ic' s Rep,ly"). 
' Nii olic' s Ap,,peat pnr 5. 
M Jbfr(, P,Dr ~. . 

' Res.ponsc, par 2 1, ruso see pars 22· 1 . 
iri Nikoli rDeci i .1ti, p. 4. The die islon ·onmms a lyping error on l al page in il.s refore~,..c to, Rule 7 bfs as 1ilc: b;:csi i;. t'uJ" the decision:. ii sho !d read "Rule 13 (B )". 

Case N-0.: IT-0 -60-AR73, lT-02-60. .R73.2. 
IT-0NiD-AR73 .3 
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gro nds. First. Niko ic' Appeal does. not nee<l to be- now answered bee u e the Defence for 
i ·olic h s alr-... a.dy Ii' ceived paper copies o the Disclosure Mater.ia.ls under R le 65 ter nd Rule 

66 (A) (ii) and the Prosecuti on has fo her agreed, by its Respo11S!e. t p.r vide tl CD-ROM of the 
Di closure Materials. c ond I • tbe argument that the Disclosure Material s.hou ld be filed with the 
Regi try before thy are de ivere to the Tri 1 Chamber i rejected, becauSJe the o · ·cJo:ure 

Jaterials a e onl:, expected to form parl o f the trial cord m lhe extent that lh y are s.ubse uen ly 
given in evidence. 

9 . Nikolic's Appeal Ls rejected. 

III. JOI_IC'S AND BLAGOJEVIC~s APPEALS 

10. These overfappiag appea . , will dealt. with together. 

A. The Argument that Neither U1.c Statut,e npr the .Rule..1o aHow the T:ria , Chamber tg rec-cl~ 

the rnsd osure Mat rials 

11. In his frrsl ground of appe-C!l, Joki.~ dai.in th t l:.he Impugned Decision is in error becau ·e 
neither the S atute nor the Rules of the International 'fribunal coafor any po ;ver on he Trial 
Cham.ber t requir,e the pre-l ·a1 delivery lo it of docom nt5 dfacl · · by the Plro&ecution tc the 
aoc:used pursuant to Ru s 66-68 of the Rules .11 Th fact that tbe Rules of lhe :Interna tional Criminal 

ribunal for Rwanda ("'lcrR•') do have such a provi ion, 12 is nol Ccitlental. and i.t shoul be 
presumed that the provision of ach Tti bunars Rules have been nacted deliberately. i :1 If it were a 
practice at the Intema ional. Tribunal , a rul we ]d have b en written and adopted to hat effect.14 

12. In his econd ground of a pear, Blagojevi6 arg,ues. that th , R les do ot authorize the pre• 
trial Judge or a Trfa,l Chamb r to review th:e elUire Prosecution case in non-teslimo-niul form, 
months in advance of triaL u Rule 65 ter (E) (ii) is c]ear and expli it as to wt.mt type of d·ocuments a 
pre-trial Judge may r,eceiv : .. a sum_ma y of the facts on which each witness wil te tify .. , not the 
state1nen.ts of lhe wjtnesses.14 He note..s that the Trial Chamber, in ils justifica.tion for the request of 
the materials , primarily r Iiecl on an order issued in Dok1narwvic. 17 and to a les, er xtent on an 

11 J Okie' S Appeal, pal' p.10. 
11 Rule 73 f is (B ) of the JClR Rules provi le ]ll 1-de\'ant part that "The Tda.l Chrunbe.r o.r the fodge [-prc-tirfa.t Juoge] may order the Frosi::cnt iOLl o prQv ·{le the Triw Chamber winh copies of WriH.el!l statern.ents of each witness whom the Prosccu1or iPter1ds ID caU to teJ.t.ify". 
t3 Jo.k'Jc' s Appenl. par J s. pp. 10-1 l. 
1 Ibid., par 15. p. I 1. 
J_!; Bfa.gojevic's Appeal, p. 10. 
16 /bill .. par 24. 
17 Pro.rec1 w,· v. ix;km,mmv.ic!, IT-95-Ba-PT. Girder, 23 No . 1997, p.2: " The Trial Cham r w' J lx:.ncfi t from ha in~ ncc:c.si:, W.i ncss Statem-ents and ulhe.r documentary m,Hi::ri Is whi .h wiL be r-r:lj~d on by lhe p. rrks at trial.. , Perm;. 

4 
Case No.: 2-60•AR7J, IT--02,60·AR73,_, 8 . pri.J 2003 
IT -02-6~ AR7 J. 3 
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order in Kordic. J>1 and h unders ·,ores that: a) in neither c e are there any refercn ·es w the St tll te 
or the Rules~ b) in both case,,; the p rties. consented to the di~c o&u.re pn:1ctke; and c) neither one of 
the-cases an101.mts to a preceden . a:s re'-'VgniZed by lhe Tribuna!. 19 I hi fourth grnund of appea . 
he · -lso submits that Rue 65 t.er adlliesse the concerns raised by the T ·a1 Chamber in this c se ancl 
is in ' full keeping with the letter and s, irit of the t te tmd Rules",2t1 and that Lhe mu.ter·aI ough 
by the r'ru Clmmber is not n cessary for the Trial Chamber w efficiently flllfil it fonc ion and 
ob]igation under dle nm te and Rules. 21 He also rgue that the Trial Chamber places •11odue • 
emphasis on the eff'ecti ve maw gement of the trial, and d1at decis1ons oa the length of exa, nina tion • 
in-cnief and cro s~examination should be made wi th the guiduoce of the parties.n 

1., 
:, , The Pro ecution re.isponds that by re.viewing the Di.sdosur - Material , the Trial Chamber 

wm be better prepared t manage the ens - un :er Ru1e 73, bis and will be a<;sfsted in. perfornti ng its 
functions unde .. Rule 7 [ , 5 (B) and 98."~ The Pros,ecuti n then :recalls the Dokm.anovil-4 and 
Kupreiki ,2:; cases. as prec ·dents and. ubrnits that the ICTR bas echoed thjs pracltce and amended i s 
Ruie:s accordingly. 26 

.14. lagojevic rep[i s that tlie fu.nd.irnent:a1. quest.ion js whe.ther a Trial Chamber is duty-bound 
to follow the R le-s. or whether i.t can, on an ad hoc basi · and as it d -ems fit, interpret the Rules 
beyond lh ir plain and ordinary menp"ng.27 Jokic replies that in he cas,es cited by the Pro ·cution 
as precedents , tliere was no pr per chal!!enge to tbe orders, and that, since these orders were m d.e 
outside the amb' t of th RuJes, the Appeals Chamber should take the oppor1:u:nity to overrule 
thcm.2~ Blagojevic al o argues that the Prosecution pc ents no binding legal authority from the 
Appeals Chamber in support · f its imerpretalion of the Rules, that i • does not present any argument 
against the interpret.a.ti.on of t.he Rules a, present d by the Defen e, and that it does not present an 

of sue;h documen by the Trial. Chamber is primarily [or the purpose of promoting better comprehension of lhe is.s.nes 
and more ,effectivt: management of the 1r.ia}"', 
ii Prosflcuror v, Darlw Kordir! and Mr:i r io Cerket.. C.:is . o,. 1T~9S-14n-PT. Order for Di:sclo&ure oC Docume,nrn m.1.(J 
Exter.is.ion. of Protective Measures, 27 ov .. 1998. 
111 BJagoj,cvjc' S Appeal, JPait' 26. 
w BJa,gojevic' s: Appeal, p.i, 33 . 
21 Ibid. , p.14. 
2 !bid .. , par 35. 

rs Res,pon e, pi!r l2. 
14 Supm note 17. 
lj Prn.se.c11tim1 v. Kupr:e.fkic ~l al.T Case o. lT-95-16-PT, Si:;beduling Order, 2 1 fam1m:y 199,, pp.2-3, where Elle Triial 
Chiillllber ordered the ProsecuEion 1.0 s broil. no less than 30 :ays prior to !h oamm n"Cemenl of 1.rfal, ''statemerlls of witrics.ses 1t imemls to ca l nd ariy other oc11111 c:r1liH)' matcmd upon which .i!l imcnd~ 10 rel , lt lx:i [lg u.m:lcrsl:ood Lhal thcsi: :.tate;ments ar1d mme:rfal sha 1 n t be used :IS evidence u tji :idmitte.d by the Trial Cit mhe.t it1 the ;;."Oursc of Lrfal". 
!fi Re~ponse, par;; 13•14. 
-~ Bliigoje it's R(;p!y. par 5. 

Jokic' s RepJy. par 4. 

C.ise No.: IT· --60·AR73 . IT-0:?. (l{}-AR7:.2:. 
1T-02 -60- AR7} .. 

8 April 200J 
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explanation or jus ti fica:tion s co by lhe T.r' :11 haml:Je:r, mon hs in a<. anc;,e of c,ial, would need to 
review the Prosect ion 's entire case•in•chief-19 

15. The Appeals Chamber observe thn.L the Rules are oor exh,wsH ve as to he detailed tep or 
measures hat Chambers may lak - in fu lfi ling the ma date of the T ribunal but they are de ised and 

amen · ed in accordance ith ce.tain rec gni ed hmdamental pri1.1ciples that gove procee.Jing, 

before th Tribunal, such s th e en hrin ed in Article 20 (I ) of the Sl.at1n(e, hich pr vi des that 

.. the. Ti.ial Chambers s.haH ens.or th·lt a trial is fair and e, pedif ous and that p eedings are 
conducted in acc ordance with the rules of ptocech1re ai_d evidence, wi th fu]l re pect for e rights of 

the .a cuse:d and d.ue regard fm the pro ecrion of victims and wilne.sse. ", and in Article 2 of the 
Statute. which guarantees the righ[s of the ac us d. Tiie j udge of lhe International Tri unai are 

given the power by Arlicle 15 of the Statute lo adopt (which includes the power to .amend) the rules 

of procedure and evidence subject to lhe fundamen .tl. principles of justice ,et out in the St lute and 
intemationa] aw, The ·e princip[ s. set the parameters for the in -rpretar.ion an . .ippJica ioo of the 
Ru~es, On the other hand, as la e<l by lbe Appeal Cham r in Aleksovski, "the purpose of the 

R ule is to promote a f, ir and expeditious trial, and Trial Chambers must have the flexibiliy to 
ach.ie e thi . goal. ,,3/J It i. plain from the succes. ive mendments of the R u1es that the Rule~ have 

been re fj ned o e:r the years through th · practice of the hambe in applying thern. New practice, 
wh.ich erves the mand te f lhe T ribuna] and onfonns to intemation.dly re -ogni eel standards. 

may eventually ~ere.fleeted .in. {In inemlmenl lo the Ruk:~. To drum th ,t the power to order the 

delivery of the Di ·closure Materials is non-existent because nei tller the turut nor the Rules 
ex.pre ly provide for i t, i not uffic.:ient to es.ta b]j h that there was an error in the Impugned 

Decision, An erroi: wi prejudice the inter-sts of a patty to the case. A decision which is in 
co:nfonnicy with the pri n:ciple' of ju ·tice, even though not bas d on a written rule,, does not 

prejudice the interests of the party. In fact e Impugned Decision was made to beo flt tbe 

accused, as the Dis.closure Materi is will ''promote mo e eff -ctive management of the trial. in 
a is ling the Trial Chamber to make decisfons in the course of the proceedings. including inter alia 
on admissibilicy of evidence or the ]ength f examiml: ·on-in-<:hief or cross -examination necessary 
o.r ~ par icular \vitne s'', 31 he Impugn d Decision was aimed at en uring a fair an.d expeditious 
rial, which i a right of the accused ns recogoi d in Article 20 O ) and Ai1ticl . 21 ( 4) { c) of che 

Stamte .. Fur 1ermore, the D is.closure Material · will, in the viev11' of the Trial Chamber, as is 1) the 

pre-trial Judge in fulfi lling hi ob igations un,d -r R tde 65 ter,. 2 the Tria] Cha ber in folfUing it 

obliga · ons It del' Rule 73 bis (such s sh rtening the Jeng th of exami , ation-ia-chief, deciding on 

~ J B agoj,c ·c' 6 Reply, p· r 6, 
)i i Po. e:cmor "'· 'llatko Ah:h,nr i, Case No. rr-95- l<ill •AR7J, DccL,;,'o n of Pro5ec 1to 1•' s App al on Aihnis ibitit}' ~l'1' 
E .idence, 16 e . l999, Appeals. C m er. par 19. 

Cas:c No.: IT-02-00-AR?J, IT- 2·-60.-AR '.l ,2, 
IT ·0'.! -60-AR7:' .J 
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th number of wjtne:ss.-es lhe Prnsecmion may call . and det.enn1ning Lhe amollnt of time avuiJable lo 

the Pro&ecutioo to present e idence), 3) the Tria Chamber in fulfil1ing its obligations Lmder Rule 71 
to order depo~itions. and 4 · the Trial Charnber in determining whether o apply Rule 98 in orderi ng 
the production of addi tional. .evjden e by the patties.32 The AppcHants nee,d to how that there .i 
ac ual prejudice arising ·rom the order of the Trial Cha · er f ,:r pr uction of the DiscJosurc 
Ma£eri als. w hicb i not pegged Eo a ·ped fl c ruk. 

16. A Trial Chamber may follow anothe · Trial Chamber's deci ions .as preceden i · it find 
them to b perJuasive, eve:n though. the de ··i i n.s are not binding on it.33 The Impugned Dccis ',on 
tates that ·imilar requests were mad by other Trial Ch~mbers and were romp]icd with. :i,.1 The 

parti s referred ~o these reque t · in their pleadjng . The Appeals Camber notes th.at, contrary to 
the argllment of Joki.c tha the request ere not p:ropedy challenged, all of lho e reque · were 
ma.de by the Tdal Chambers after· the P• rties were heard. 35 The parties in those case had the 
opportualty to challenge the r quesrn of e Trial Chambers, ut they elected not to do so. , he 
Appellants in the present appeals have not. ;!.here fore., satisfi,ed thi p als Chamber lhat the 
Impugned Dedsion erred in finding Sijpport in previou ly unchnllenged request made by other 
Trial Chamhers. Further, the Impugned Deci1.ion relied primarily on v rious provision of the 
S .atnte and the Rules, which in fact wiU not be undermined by the difference etwe n Rule 73 bi 
(B) of the ICTR Rn!:es and the Rules. o the InternalioDal Tribunal, as neither the ICTR nor the 
Int.emation Tribunal is b und by the Rute-s of the other. 

17. Btagojevic conced s that Rufo 65 ter is ·'unambiguous. concise and ex licic". 36' Howevei:,. 
the tenns of Rule 65 ter m.y be-de.ar but not ·ntended lO be exhaus ti ve, Fu.rther, the AppeIJants 
seem to have overlooked lhe pr,ovision of Rule 65 ter (B), which provides that "the pre-trial Judge 
ha:U ensure that the proceedings i: not unduly delayed and shall take any measure necess,u-y to 

prepare the ca~. for a fair and expeditious trial' '. The. pre-trial Judge's pow rs are not confined to 
what i • specified in the rule, as long as his powers are xercised consistently :vilh the provision of 
Rule 65 ter (B)., Mo.re imp0rtantly. the Impugned Decision was nol issu · d pursuant to Rule 65 ter, 
but . · as is!.ued pursuai11£ to R.ule.s 54, 73 bis, 5 (B,) and 89 (C), in additioa to A.ii.ides 20 (l) and 21 

J J Impugned Deci~ion, p, 4. 
Jl }bill, , pp .. 4-5, 
Jl Pmsecr1toi· v. Zl(l fko .Af~ksm,.fki, Ca.:sc No. rr.95. } 4/1-A, J dgl:nlt!nt, 24 Marc 2!000.. Appeal. Cli111 bi::r. pnr 114. 
34 hnptlgI11etl Deci .ion, p . .2. 
1~ To tho,se orders ma e jn Dokmww~·f.c. Ku 1·e.{kfr.' and KorJ ir.', .rruiy be <ldcd Lhe .schedLL ing order mlld::: by be Tri l 
0 □mber in Pro.nmir,w v. Miran Kuvllr; I! ,it , Ca$C No. j -9·'i-2.4-PT. 5 forch 199 -
~ Blagoje\•ic' s Appeal, !)ilr 24. 

Case No.: IT-02-60-AR7J, lT-02--60- R73 .2, 
IT-02-6 r\R . . J 
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4) (C) of ti. e Statute. There i IK qu1;asli n of 11on-compliance with R ie 65 ter r of an 
interpretation oft · e rule beyo d Jts plain and ordinary 1neaning. 

I 8. Whe ther the Di.:c!o ure Mater· al are ·'neces ary ' to the Tria1 Chamber io fuJfilJing its 
function under the Stall.He and the Rul.e is a matter within the disnetion of the Trial Chamber. 

19. The ground of appeal are dismi. :sed, 

B. The Argument tbat the Trial Cha_mber ·impl'operly a urues tillc rn estigati e role -of the 

Pro.sec tion 

20. Jokic argues in his second ground f appeal thait the Trial Chamber improperly assumes an 
inves tigative role not as igned to it by the Statute. 7 Jokic is concerned with I.he Triai Chamber s 
de ire to begin a ·• ··arch fo the truth'' in the pre..trial phas . 38 In pun: of his fouith ground of 
appeal, BJ- !lOjevic argues that the 'fdal Chamber's .referenc:..'ie to Rule...~ 54 and 85 (B) "implie, that it 
could assume th task of filling in the gaps. in the Prosecution case. Thu the Trial Cham be would 
he sharing the burden of :iuoof i; it, the Prosecution".39 Hi fifth ground of ppeal emphasizes ·mat 
it is · e Pro~ecution which has the exclusive. right to invescigate and it is not the role of the Trial 
Chamber to earch for the mat -fr:tl trn h.40 The Prosecution espornls that there is no oggestion on 
the part of the Tria1 Ch.ambe that il iolends to us, rp the Proseculion '. powe to investigate. The 
Defonce's argument .regarding the Tria] Chamber's investigative imentions umounts to no more 
than .specuJation.41 In reply, mag 1evic -expresses the fear lhat the Trial Chambe..- wm assume a 
quasi-inv.es.tig tive role in search for materi truth, not assigned to it by the Statute and tbe R ule' .42 

f k: claim'l, that lh Pro ecution acUJaUy used hi.s argumen in objecting lo the initial reque t made 
by the pre-trial Judge in July 2002. 43 He recognises that Rule 98 allows a Trial Chambei:- to cal] 
wi tnc · es, proprio motu, but he in isc that •'the Starute and Ru1es do nm estabUsh as an integral 
pan of the Ttibunal 's procedure an obligation on the judiciary to conduc t a. search for materi al truth, 
independent ofthe obligation oflhe Pros curJon to present the evidence against the a.ccused."44 

21. The pre-trial Judge stat:ed, during as at s conference: held jn July 2002. that 

,.1 Jold ~, s Appeal p. n 
~e Jokic··s Appeal'., p. 9 and par -4. He rclcrs to th trnn . . .ript or lhe SHi.tus Conference of 9 July W02, held .in the 1:rrse 
of Ti1~ l'm.rec11w.,· v. Bla,:ojt..,ic et d ., Case No. IT• .:.-60-PT: e ~in]]yatp. 5, lines 9- l5. 
39 Blag jevii;:;' s A~al, par 36. 
4u .ll1icl., p,1t 38. 
~ 1 Respori c, prrr 20. 
•~ Dh'lgojevic' s Reply. par i . 
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Please: U!'l{i.ersllfilUl U1al general .:ortccpt of th.is Tri bLmal, and ht:rc, i~ .is th~ m:ccs.si1y to come a.-. 
Jase as j)O · ibk In ! h(' tru th, And I f':i i nk o 1110,1n;:1 that w hat 1 . .> u u.il, fo1 c ;m1p lc in you 1egi'll 

S}'Slcm, catUiot !I nsl, te lt o:oc to 011c in our :-;ystcm h •re, \ hc::n we, ar • m;.mJ tcd to fi nd Ute mi-th, 
or to tlic s,e rch [ he tr uth ., .But \ " need s ne factuul ba.•;' :.. 4 

109 

However, nothing in that staternea t vi u:::ii]i sed thnl it \ . the duty of the Cha.m.ber to engage in the 
prosecl torial investigation of h case. The pre-~rial Judge was com~ Ely concerned iEh the duty of 
the Chamber to discover the truth but only from the eviden ce ru pr ·ented rn the Ch~mber. hi e 
con ·edi11g that the T ri l Chamber h s d r ified thi s m aHer y rhe Impu.gned Decision, Blagojevic 
ma' tains th. t "the Trial Chamb.er tlu'Ough its Decision continues to insisl (alb it in more 
qrmlified fo ·bion) that it play (though 11:ot as ovefll:ly) n inve:st:igativ · role: in these proceedings ."" 
He submits 1hat many of the decisions of he Trial Chamber to be made in the com-se ,of review of 
the Disclosure Mate, · a.is 'go to the core f the Prosecution 's independence. and which,. 
axiomaticaUy. directly im[XIC on the fair- trial righLS ' of the accu.sed.47 This is speculation. In 
paragraph 15. bove, tbe reasons gi ,en by the Trial C!:rnmbe for ordering the de]ivery of t e 
Di.~dosure Material · have been et out None of them suggest,;; (haL the Tlial Chamber wa · about to 
take over ally part of the investiga tion work und rtaken by the Prosecution. urther. it has not been 
s.hown by the Appellants that the Trial Chamber wilJ purslle such inves.tigation forther to ·i:s receipt 
of the Disclosure M teri.als, 

22. A Ttia] O u1.mber of th - futem ational Tribunlll is in 111ature both ·. ·er of fac1tt and an arbiter 
,of questions of 1 w. Authorised by the Sraru~e and the Rules to m ke factual findings on the ba i 
of idence presented by the parti s, the Trial l'L' be-:r relies on l e fac tual findings w determine 
the guilt or inn cence of lh accused. In that ense, the factual finding • s.ubje:ct to appeal and 
re view, a,re pans of the trum proved beyond r onable doub . 4:s It doe n t, however. follow that 
the Trial Chamber, b , assessing evideoce presented by the par ties, wil] be dischargine- oome of the 
prosecutorial respon ·ibi liti . 

23.. The ImplPned Dec.i ·on was rend . red pursuant to Rules 54, 73 b11s, 5 {B) and 8 C ). 
Rules 54 and 85 (B) apply in every case before this T ribunal, and there has been no caS:e where the 

4l /bid, 
44 /bid., par 8. 
4S 19 July 2002, T .6. 
~6 Blagojevic':s Appeal, p 39'. 
? lNd, 

-'H s.ee Rule 87 (A) and ,r)m.m.:mrn· v. Dd (ditf r: t ul., Cm;e No. IT-9 1 1-A, fodg,emenil, 20 Febrnnry 2001, .Appeals Chamber. par 459. Hoc.h show that the stand,1rd of proof a l tri::il is !h:at ,of proof btyQnd reawm:ihk doubt. hi .ivi law ril .i s, scar. fl for trnt in criminal tria is gilrded as a b s.ic p indp!e, often know . . a~ I.he principle of instrnclion : Chl'i~ti.1:1e van dc:111 '\ •n1ta1.:r! e t al. , rimi1ml Prm.!eJwe Spft!m.1· in Hie £mop,um Curmmmir:,·, B ntc.rworths, Londo,n. 1993), pp. 8, (Bd gi~m), 1 S {Germany), 292 {Nc:thcrbncl.s,) m1d 24 (P 1·tligal), The t i;'; atcd principle of freedom in evahmlion o,f evkl ace is al.so cmnn1or1 to the. ,criminal j Listlcc ~ys.tems of Co11ti11cntal Euwpe,1n countries.. 
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parties chaI enged the k 0 ality of the e ru?e .'1LJ It is no t dear from B1a.!:,rojevic 's. submission why the 
reference in the Impugned Decision to Rules 54 and 85 (B) shows that the-Trial Ch mber would 
ha.re the burden of proof of the Pros.ecution. Rule 85 (B), in con j u t tion wi h RuJe 85 (A), shows 

clearly tha1: · is the parties who will coru:h d the th ee stages of examiria io , of evide-nce. In 
addition, Rule 85 (B) ..1 lows a judge to put a question m a witness called by eit er party in the 
presence f the pmtie .. If E lagoje 'ic's argument were. that b· ~u win rbe judge lO ask q e tions 
of the witne:ss. the Rules all w the j _1dge ro help the Prosecution di charge its bur.den of p oof, · t 
would be plainly Wl'Ong. Th que-stions a ed y the judge re asked in order to cla ify · or the 
court, as opposed o the parties, c-erta:in qu ti n o evid ·ncc, and the answer. may be lO the 

ad vanJa0 e of the accused . In both common and civil ]aw . ystems, a judge rnn ask witnes, 
queMions, proprio motu.Sfl 

24. The grounds of appeal are-cJjsmissed. 

C. TheAr nt thaUhe Trial 

the merits !! · 

25. Jokic by his third grounJ. of appeal submits that the Trial Chamber improperly consider 
the merit of the case privatdy and before tria.]T io violati n of the acousetl's righl lO a public 
hearing guaranteed by Article 21 (2) of the St:irute .an . the dght to be tried in his presence 
guaranteed by Article 21 (4) (d) of the Starute_:ll Jokic al o argue:,; that the search for truth wouJd be 
conduc din th privacy f the Chamber and not in a pub1ic hearing.52 .Blagojevic' third ground of 
appeaJ! suggests. that, under the Starut,e and Rules, the Trial Chamber must base its. decision solely 
on the evidence ubmiued on t cord d -ring the trial.s:i: Exposure to material. as requested by the 
Trial Chamber umy 1nf1ue:nce the judges and imprope.rly affect the imprn:1:i ality o the Tria] 
Chamber. His sixth. ground of appeal is that, by reviewing the Disclo ure Materi.a1s prior to the 

49 Ruk 54 pro ides that "a Um request of e.itber p.arty or pmprio 1,w,11;, a J dge o. a Trial Chai · . r ma . issu& such 
ortfm·s, St;J• moos, s opoeml.,;, war · lt..'.i nncl transfer orders as m ilY be necessary for the pufp,Oses • f an i1JJv-estigatiori. Qr 
for tile preparation or coimuct of the trial.'' Rule 85 B) re els; ".B.umlnation-in-d1ief, cross.c:>::nm.ination aad ,e
e-Xamiantion shall oe allowed iii each ca$e . It shall be for ~ !J'i'lrly calling a witness co i:::xamim: sl!leh witness in c k , 
bot a Judge m y at 11 ca.gt pu t ainy question to Ihe w ltncss.' • 
50 For io .tunce, Rule 6 14 b) of he Rules af Evidtm I! j(w Uait'!!d St 1/'c.t Crmru und Mugi.th'ate.~. Pub.L.93-595, . , 
fan!lllry 2, L975, 88 S·11t 192·6, Arn(;ndrnent!". .rece~v d to J:muary , 1998, prm·hk!> ,ttiar 'T he t"<lll:rl m11y inl€rrngate 
witnesses, whelher called by · tself or by a party.'' !1 JokjCs App al, par29. p.20. 
2 !bid. 

1;; Bfago"evic s Appeul , p.n 
}-I lb it., pur 3 L 

Case No.; IT-02,60-A R73, IT 1•60-AR7J.2, 
IT -02-6 AR? .l 1 

lO 
8. April 2003 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

lot 

triaJ, tile Trial Chamber \ ill be fostering a perception , f bias against the ccu . .,ed. 5 he refore, 
according to lhe Fr.mm lzUa Appeal fodgcme.nr., l l'i the T h Chamb T wiU lack, at minimum, the 
· erception of ii.npaniaHty .51 

26. 11,e Prosecution poi1nts out thnl R:ules 92 bis and 94 bis contemplate a revi .w by !:he Trial Cbru.nber of 
00ttain materials be.fore trial. sx In stressii g the prof sianailism of the judges of the Im.emational Tribunal., th 
Prosecuti rejects. the ar1,,ument of the Appellants thrrt ''ma rial t properly admitted int ,evidence wouJd 
factor into a .final judgement rerid! rod by the Trial Chru.nl;e.r' .s9 

27. Acknow1edgi g the Trial Chamber' -or pre-n"i i fodge' rights uader Rul bis and 94 
bis,. Joki~ replies ti at these rights are not lhe same as that tu ordei:- the deliv ry of the Disclosure 
Materials . 60 He argues that the judges• pmf essionali m is not in issue,. and !hat hat is in is.sue is 
that the TriaI Chamber made requests outs:· d · the ambit ,o . the RuJe , thus affecting the r· gilts of th 

=..:i 61 B] ' . ·· d 1 . th. ' accus~ . · , ago1ev1c · es not rep y m . 1s respect 

28.. There is no basi . fol." ..,ug.~e .ting that the Tria!. Chamber would consider the merits of lhe 
case without a public hearing of evid nee. The Impugned Decis~on states cleady hal the 
Disclosure Materiats are not eviden e: unless dun ··1 submitted and admitted in the ou:rse of trial 
in accordance w·th the Rules.62 Further, Rt Ie 98 ter ( ) re.quires a judgement to be accompanied 
by a reasoned opinion in writing, whkh will e plain the facrn l findings wilh reference 10 admhted 
e i.dence. Moreo: er. lhe Impugned Decision relies oo nmong othenl, Rule 85 (B). wbi.ch Slates. dearly tllai • 
''examinatiOll-.Yrehief, cross-exami:nnti n and re-examinati 1 hail be allowed in each case-·• (italics added}. A 
cooSikle.ration of the merits of lhe ca: .. to the deniment of 11 .,. accused was simply oot at the J1IIDd of the judg ~ 
ofd1e Trial QwnbeJ;_ As the Di.sd osure fateria]s hav yet to re.a.ch the trial l ge. the concern of lhe 
AppeHanls about a. public hearing has no substance. 

29- Rule 92 bis Btld .Rt e 94 bis materiats we no! e..-x.actly in the same posjition as the Di.:, losure Material . 
But both set<; of malerials may raise rhe same question as to whether the Trial. Chamber may, by receiving 
documents t:efore they are tested .in oourt, form an unfair impi:ession of the accused. 1bis ooncem h.M not been 
made out by 1m: Appellants. Further, in their a~s. Blagojc · · • md Jokic referred to Rul 15 C). which 
Mlows a judge \VOO confirms art indicnnmt lO sit in . e ti.ial en the indictmenr as well as in the appeal of Iha· 

- Ibid. pm 44. 
S'5 Pm.recw11r v. Fw m,Jiija, Care i o. IT-95-17/ l~A, JLl([g(tl1et\~ :.1 July 200.2, Awc.:il.s Oruriber, pm; I . l ~ l . 
57 Blngojcvic's AppeaL par. 46--47 . 
~" Resp0ase, pars Hl-19. 
59 Ibid_, par n. 
00 Jok.i <' R,:;ply, ,~n~ 6. 
61 !bid., pm 2-
f!)! [mpugned Deci ion, p.4_ 
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case. tll To confirm ti·Je indictment, lh judge has lo rea supporting miltelirus in relation to each count of the 
in<lictmen~ ursuam ro Roe 47 (E . The provi ·ons of Rule 15 (C) ill11stm1.e , view that ~1ere will be n 
partiality aii.r;ing frot 1he opprntunity which the c.."OTlhrm.ing judge will have to fonn an impression of the case 
bef :e [he stmt of the nfuJ . Further, RiU1e 65 t r } (ii) (b) provides thal: the Prosecution b ordereJ ro ·1e "a 
s1.urunlli}I of the focts on which each witness will re · fy' ' thus eruurin<r that the Trial Chamber iil be apprised 
of the facts lO whi '.h each \\•'itness 11ill testify. Th ... e i no challenge y the Appellanrs to th.1t provision in these 
appeals 1d Blagojevic acrually relied on Rule 65 ter . define tile is.sues of his appem)!. Moreover, to be 
exposed to material, yel to be presented in evidence does not netessarUy lead ro pre~judgement or partiality. 
1he professiGOali 1 of the judges of the Trial Omrnber is a guru-antee that the ]Xl.::!ilUnpd n of innocence will 
be re pected. Again, it should be emphasised l'l'lat tl1e Trial Chamber ed clearly in lhe Iiupugned Docision 
chat the Disclosure Materia.ls ''will not !:e regarded 1lS evide '' unless and until they m:e Slilbmi.t ed and 
admitied in die c-OUrSe of trial in acoon:lance with the Rules. 

JO. Tl · p:i:ellanl'B hu · · also foikrl to show dmrt !here .is an appearance of partiality that actual partiality 
exists, in 1enns of the Furwuliija test.!i4 1ne Trial Chamber s med in the Impugned Decision thut it w uld nut 
treat the Disclosure Materi:als as evideno befon~ trial- Moo, in ordering the p:oductioo of rhe Di,;;dOMJre 
Materiiils, llw Trial Chamber :reterred for support to lhe right o the accused to have a fair and expeditio s trial, 
as .shown by the reference in the Impugned Decii,ion to Atti le 20 (1) and Ai:ticle 21 (4) (C) of the tlltlll.e. 

31.. Th grounds of appeal arc dismissed-

D. The Ai::gwnent that the hnpugr.:i:.ed D. cl ·on ,d.eprlvf!s tb Accused of certain_rights in 
violation ,of Artie e 2If3) aHd (4) of the Statute 

32. Jokic's fourth ground of ap.i,eal i that lhe Impugned D ci ·ion would deprive the accused of 
basic ·ghls guaranteed by Arti ·le 21 (3) and (4) of the tatute, nnm,ely, the right to be considered 
innocenl until proven guilty, 65 the right to counsel tbe right to ex mine or have examined the 
witnes es agains t him, and he right to defend l il'ns•elf including the righr o object to the 
authentici y, relevance and admis ibili:ty o e idenc.e.66 Biagojevic '» first. gr und of appeal conrnins 
simi1ar submission -.. 67 The Prosecution l'~p onds that the-liming of lhe review by tt Trial Own ·r of the 

i.i Blanoi vie aot1ces hi.~ mle and argur.:s hat the b~tt r rt1lc: wcmld be thait 1hc {'Oil 'irming jrnl"e does 1\ot si1t on the tr i:i!: Bl ::igojevit''s Appeal. par 42. That .itgumc:nl ii; beyond 1he :s ope of his appenl. 
4>I Pros ,·11wr \!_ Flmmdfjja. Case No. '!T-9.S-17/1.A, Judgem:.'Ol, 2 l Jrt y w:Il, pp-;cls Oiambcr, pm- 189_ . JokiC Appc.t !, pt1r 32 . 
66 Jf,H, pars 34.3 -. 
' Bh1go~ ic':; Appc::il, p::iirs IST2J . 
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Disclosure Materials d not affect the rights of the accused.611 The revfaw will cause no hrum arn.! wiH 
promote efficiency ruid ex~clitioosn · · in the cotl''uct of ·re trial n '.eedings. t'i:! The Pro ecution d s no£ 
s are the AppeUoot.s' concern. about the violation • Artide 2 J o - Smru e by the Impugned Decisfon. 
becal:lse it hru;. prepared the exmhit and w-tness -. in g ::d faith ·-md ·nr:en sto p ·ent rhi evidence t trial 
where !he Defence will l¥\ve the oppotturnty to cha! lcnge ilie evidenc .70 In reply, JOI · c su brni ts th l Ehe 
Pro ecution did not pecifi ally .address his legal arg me:nts based on Article 2 of the S .cute nnd 
therefo e no feply is nece.ssary .1 1 Blagojevic h not repli d. 

33. Th review of the. Disclosure Material by the Trial Chamb r is to b distinguished from che 
pres-enuion of the materials in evidence cb triaL Jn fact, the TriaJ Chamber mnde i- clear thal 
the IDisdo ure Materials are not vidence 1111t1til submiued and · dmi tted in the cou e of trial . It i:; 
notable that, at thi moment, the Disclosure Materials ar, no fonnaUy filed with th Registry as 
part oft.be trial record. Further, it would be incorrect to suggest that th j udges wm reach a verdict 
on the basis of thm,e material wi !.hout. even hearing the w iln sse or hn Ying the ex.h.ibit te ted by 
!:he par ies. and without even hearing the Defence case. The :review of the Disclosure Materi::ds. 
which doP'...s not affect eirher party's case in thi case, does ot impair the rights conf"'rrc.d on the 
accused by Artide 21 (3) and (4) of the Statute. 

3 .. TI1e. grounds of appeal are dismissed_ 

IV. DISPOSITIO 1 

35. For th~ foregoing :reasons. Jokic' ; Blag;ojevic"s. d · olic·s Appeals are di mi se<l . 

Done ln ngli sh and French, the English Lex t being atlthor'tative. 

Dated thi eighth day ,of Apri l 2003, 
At The Hague, 
T 1e etherfonds 

[Seal of die Trlbuua]l 

. Response, p r 11. 
Ibid 

?41 R.es;pm, e, JX!r 16. 
71 Jo~:k ' Reply pm· 5. 

Cnse No_: IT~ -60- R7J, IT-02-o(J-AR73.2, 
ff.Q2 ., · AR73.J 

13 

Judge F • .usto Pocar 
Pr•e iding 

_. , . -~-·:.~--: 
- . ·.- . I 

~ ' :_ . . J 
. , ) -~ .: --
. 

,/, ., . 




