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I BL\CKGROUND 

Th , re:.. ent ·tppi;;al arose from Tri.~I Chamber II' · ' 'Decision on Joint Defence M tions fo 

Reconside ntion f Trial Chamber's. D ch. n to Re. 1ie all Dis overy Mme,iafa. Pro ided to th 

Accused by the Pro. ecutlon '.. ated 21 January 2003 ''Impugned Decision"). The lmpugned 

Decision orders th t Che Pm sec nion de]i v r to the Trial hamber the following materiaJs as soon as 

prnctic ble, but not later han 3 F bruary 2003: l ) opies o_ statement~ of all wi1nes ·e · whom the 

Pro ·ecuti n in lends to can at tri -1; and 2 copi.es of an exhibi, Che. Prose,eution in tends to tender at 

ufal (''Disdosur Ma rials' ). ll also requescs th I lh - Dl closure Materials be p,rovided on CD

ROM in addition to pape c,opie , ''whe.n possil le' '. 

2. On receiving motion for ·ertH1 atioo from £he accused Jokic and Blagoj.e. ic, 1 and ai motion 

from the accused Nikoli c/~ the Trial Chamber granted Jo ·t and Blagoj ·vie each a eritificate lo 

appeal from the Impugned Deci ion pursuant to Rule 73 of the Rules of Prooedure and Evidence of 

Che fnlematimm.l Tri bun l ( •Rule ' ) on lO Febmary 2003. 3 The T rja1 Chamb treated the iik Ii~ 

Motion as a Rule 73 moti · nan 1 granted, also on 10 February 2003, Niko]ic a certificate llnd-er Rul · 

73 (B .'1 On l · February 2003. ikol:! ( med ·'Defendant · ikolic's Appe L of the TriaJ · bmnber' s 

Decision on foint Defence Motion. for Rec nsideration of Trial Cbamber•s De isi ,n c.o Review an 
Disc very Matclials Provided to the A cu, ed y the Pro ecution'' ("Nikoli ,, Appear'). On 17 

February, Joi.de fi .e · an " Incerloculory Appeal of Dragan J kic Pursuant to Certi 1cation under Rule 

73 (B) and (C) again t Deci ion on Joi.nt Defonce Moti n for Reiconsidern.tion of Triai · lr mber' s 

D ci ion lO Review an iwover)' Malefr ls Prnvid d [ by the Prosecution' ' ( .. Jokic' 

Appeal.. . On I February Blag jevic fikld "Vidoje 8 lagojcvi ~·s fncedoctnory ppeal of Trial 

Chamber's Decision on Joint Defence Motions f r Recon. idera[ion .of · 'rial Cham er' s Dec i.sion to 

Reviev all Di oo . • •ry Mal ria ls Pro ided to the c l& , by the Prosecutitm, and Reqll - t for ta 

of Execution of Dcci sion" '"Bl goj ev ic ' s Appeal"). 

1 "'Requ ~'i or Dnigim Jo. ·c for ~crtlfka1lon, for ppcal of !Dedsion L'l Joinl l)efence Motions. for Reoom.ideral.ion of 
TrL::tl Chamber's Doci ·· oo to Rcvie•, all Di.~cov,cry Mntcrials Prnvid ~ lO the, Ac us ·d by Ule Pt·ose ulio.n, and Motion 
or lmmccilatc Stay of Orde for DelLvery Qf D ~um.cnts to Trial Chnmber p<:mJin_g J 1tJg-enH.:nt of Appeals Chamber ', 27 

Ja uary 2003; ''Vi je B lagQ.jevic' ~ Reques.!. for Cer1.ifica1lmi Appeal the Trial Cham be,r· s Deds.ion. cm Join t Dcfr.:ru::c 
Mo1ions. or R.e:c{m:sidC'i'ation o.f Trial C11:unber' D dsim1 lO Review all Di · ovmy Materials Provided to th Accu ed 
b the P :; •ut.iori and Request far a tay o x.ec tion of the Decisiorn'', 28 January 2003. 
2 "A ·cl ed ikoiil!' s Mi,1ioa to Order 1ht Proscc:uliori 10 file ~ci· of AU Witness Statcmc:n · whom. the l?r se ·ution 
ln1cn& to Call fo r Irfal and C p ies o. All Exl:iibit!; the P • ·ecmion lni.e ds. l-0 Tend r al Trial".. 28. Janm1ry 200..1 
(' 'N ikolic Mo1ion·· . 
' ".De ision n ]o.in1t D··kn • Mrn.iom; for Om.ificmion ot' Dixisiora ori Joinl Defence miom; for Recumide ahon of 
Tri ul Chamber' Dccisi n o R-:v icw all Db.c . very 1'>·hl tcri,1 [:-; Prn'Y id ,d l . the Accused by the Prose 1.njon, 11ml Rc~_Ell~ ·t 
r' ' tay ofE:s:;,:cu1 ior1 lf Di;c.;is.io ", 10 Fcbrllt1ry 003 , 
1 "Decj ••io.n ui, · e I s.e,I Ki .oli s olio t . Ordc1 Hi~ Pmsecul.i . io File Copk s. All Wirn~s S1.-rnrw oi wll m the 

r,os~ uci " Im 11ds m C. 11 f r Trial ·1ml opies of All · ·xh ihil'.'. the Prosec t1!i m Intend.~ i.o Tc d..:r ,tl Tria.l", IO fchirumy 
200 · {" Nikolhr Di:;i;;;i~Jon"), 
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3. By t. "Ordonoance du Pres.·denl. portant nominal.ion de juges la Chambre d 'appel'' of 27 

Febrnary 2003, fi e appel!ace j · dge · w r a ·i;ig etl o de. 1 whh th present appeal . 

4. The Pr ei:.'"Ution filed a · Jida.led re!.ponr ~ to U three ppeals on 28 February 003, upon leave 

graiue<l by the Appeal Chamber (' Respanse").5 The Appeals Chamber also sbye.d the execution of the 

Impu~'Il&l Deci · · n · the same , pending the resolt.titi n of the a~ . 

5. Jok..i.c filed a ei ly on 4 March 2003; so did Blagojevi · on the ; ame dal .6 Nikolic has not 

filed any reply. 

U. NIKOLIC S APPEAL 

6. iko!:ic takes no p;)Sitioo Oil the question pt.sed. by the ulher two Appellants as co whether ihe Trial 
Coomber i entitled to r i vc the- Disclosore Matetials.7 HoVirever, i ' lie submits that the Di.sd1 ·ure. 

M.alerials . hould be filed in bolh English and Bosnian/Q-oatian/Semian and that these mareria.l.s be provided on 

ideoti. · CD-ROM to the 1 rial 01ai11ber and all four Defendfillts in addition to paper copies.R 

7. The Prosecution d s n t obj~l 10 the prov:i. ion of a CD-R01·1 of the Disclosure Materials to N' _ Ilic, 
bUit doo ' object to lbc request I.hat paper copies be filed with the Registry, on the ground of the voluminous 

natwe of 1h macenal in , stion.~ 

8. The Appeals Chamber notes lrn t 1 i · fa: himself ha11l not ap "'aled from the Jmpug11,ed 

De ·i ion. Nikolic s. Appea] came before the ppeal bamiber ptu-suant to a Rule 73 certificate, 

whi h w s granted by the Trial hrunber on the bas.is that there as a '·' lose ]ink" between the 

. i o[ic Mo6on and the reque t of the other two _ , pell \l o n id red by the Trial Cham ..,,r, and 

that it migh be use ut for the Appeal.;:; hamber to be seized of '"aU aspect of one and the · me 
i sue·•. 10 Tl'.ie App -,d · Chamber holds tba t th- way in \ilihi,ch tthe delivery of lh DI s los rn 

Material ·hou d be effecte-d, which is the gist of iko?i6', Appeal i matter Within the discretion 

of the. Tri 1 hambe:r. Havi ng ·ai.d lhat, thi •·appeal" should be dismis ed on the foUowing two 

~ "Order'', Case no. IT-0 -160.AR? , J -0 6 A.R73.2, T-0 '-60- '.R7 .3. Appeals hamber, 28 Fcbrnrury 003; 
"Pm.'\Cculion ' s. Response to tile Elef 0 c • s A 1. eeil of T jn] mb r's Decision to Rev ie\ d . later~.ils'·. 28 Fe-bru.iry 
'-' . 

" "Reply of Drng·m Jok.ic to P ec nion' . Response lo he Ddcnce·c.~ Appeal a f rial C,1mbcr's Decisjo:n lo Rcvim,,,. 
Trial Maieri:ils'", 4 March _003 ("J IJ.c's Rerly" ; 'Vldojc Bfogo}ll- it\•, Reply lo Prosi.-cution's Response t the 
l>ef"em;c's Ajppc:al o Trial ' amb ·, 's Dcd ion to Review Trial Ma1erl;i1J.s", 4 March 2 ("Bl1,goj vk's Reply" . 
1 • i ·o! it'~: J peal. p:ir - . 
1 Ibid., par 9. 
~ Resf(lil:,i,;., par 2 l also sec ix-r.; 2-,. 
11) Nrkulid Dec1 ion. p. 4. Th• dcd!>ion c ri laim, a typing cnw on that p:1..-e i ii i l refe1, nee to R 1lc 73 bu · s lhe basis for 
the de •i i on; .t shol!lld r-cm1 " R.ul 73 B )". 

Tc n.: IT-02-M-AR7J , IT-0--60-AR7,.2. 8 .pril 2L '.l 
IT-0_-6(1-AR71-.3 
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grounds_ Firs , lic's A pea] doe ' not n '" "d to e n O\.\ answered, beca , e the D~fence for 

i . olic has a read received paper copies . f 1h Di: clo. • Mflt rial · un er Rule 65 ter nd Rule 

66 (A) (ii) and the Pl'osecutit n has further agreed, by its R on.se, to provi 1 a D~RO · of the 

Disclos r 1 fa1erials . Secondly he argument that the Di dosure Mate1·a1s houl b filed with th 

Reg.i stcy before I.hey · e deH red to the TduJ Ch.amber is rejec ed, be use lhe Di closure 

Materia]s are onl ex t d to form part f the rial record o the e Le.nt that they are sub 'quenll, 

given in evid n' . 

9. · 'i. ofrc's App al is r j ccted. 

III. JOKIC'S AND BLAGOJEVIC'S APPEALS 

10. The ·e overl" pping appeals wi.11 be . ealt wi th togethe . 

the Disclosure Materialls 

11. In hi first ground f appeal, Jo · c clatm · that the Impugned Decision i in error b a sc 

neither th - Stu.t.ute nor the Rules f the In e ati naI Trib naJ onfer an po ~er on the. Tlial 

Chamber to re.quire Lhe pr- -lri ·· <l livery lo it f doc.:um nts di c s d by the Pro e utfon to the 

a · used pursuant to Rules 66-6( of th ule . 11 Th f t th.a th Rule · of the IntemationaJ Criminal 

T ·buna] fo R anda (" ·cTR") do h ve such a p vis1on ,12 is not accident 1, and it should b 

pre urned that the pro is i n~ of e,1ch T1i.bunal Rule -ha'lle been enacted del1berate]~ .1 If it were a 

prachce at the lmemafomal Tiibunal, a rule wou ld have boon written and adopted to that effect.14 

12. In hi . ec nd round of appeal, Blagojevjc argue· that the Ru les do not uthorize the pr,e

tri al Judg r a Trial Chamb r to review the ntirc Pro · ution e in n n-te limonial form, 

months in ad van f trirtl.15 Rule 65 t r (E) (ii) i · dear and e plicit ~ o what type of documents. a 

pr - 1iaJ Judge ma receive: "a ·um:macy f the fa .t · on which ea h ·;;,it will t tify''., no rhe 

statement of the ,; itne s. 16 He n0te). that the Trial Cltrnnber in its jus 'fication f r the reque t f 

the mat .ii [tb, prim ri1y re1ied n an n ier i. su d in Dokmcuwvic, 17 n to a lesser xl nt. on l1 

11 JO" i ' Appe;i;I, p r p. , 
11 Rule 73 hi.r Il ) of cbe J "'TR R Jes prn·l'ide · i ll rdcvallt p rt that ·'Th.c Trial Cha ber or lhc Judge [--[prc-- tri.al fodge] 

ay order I.he Pro 'Cu ti n to rov.idc 1he Trial ctrnm t..'I with copies o wrimm statemenl.~ of ea h witness whom the 
Prosecutor in tends lo cal I to I.est.if ·•. 
1~ fokie · Appeal, par IS·. pp. I -1 1. 
14 Ibid .• par 15. p. l 1. 
1. Blagojc11i • 5 ppcal , . HJ_ 
16 lln'J .. par 24 , 
17 Prnsl!l'11ror v. Dok,ru~w ic, IT-1r- 1J ~1.-PT, tde, 2. N . 1 9', p.2: " li'I Tri.i i amber wi ll bencJi! t'roni 11:ivlng 
a c · to itncss. S1a1cmen and mi ·r dti · memary u 1erials whicih wiU he relie l on by the par ie rit 1ri.c1l. __ Perusal 

Case 'o .: lT-OO~&l,1 R 73. IT- 2- 'iO-t R7 .. :2., 
r O~- > -AR7 3 3 

8 - pr1J (X)J 
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or er in Kon/i{, rn and he underscore that: a in nci.th r as.e re lh re any !ieie rern::e.~ to t.he ' tall.He 

or he Rules; b) in bo h C',l s the purtie · con:,;. n led to the di ·closure prnclice · and c nei iher one of 

the ,._ se mo nts to a preced nt. as l'e or;o iz d by tht: ribunal. 1':.I fo his fi un grmmd of appea1 

he · lso submits thal Rule 65 t,er Cldd rcs. s he rnncem rah; (I by {he Trial Chamber in lhi · case and 

L in ' full ke ping with the leuer and sp.irit of he tatUle and R .1e "? n 1d rhat lhe m terial ou.; , l 

by lhe Trial Chamber fa nn 1n.;cs , ry for th Trial Chamber to ffiiciently fulfil its functions and 

oblig· tio s under the St atL1te nd Rule . z I He al so arg e th t tlle T t · al . hamber places "tmdue" 

empha i ou the ffocti e m nagement of the tri al and that dedsions on the iength of examinations

in-chief and ro s- amina ion shoul<l be maJe with the guidance of the partic . . 22 

J 3. 111 Pros cution responds that by reviewing the Di -closure MateriaJs. the Trial Chamber 

win be better prep red lo man · ge lhe case und r Rule 7 bis and wiU be a i ·ced in p fmming its 

functi. s under Rules 7 1, 5 (B) and 98 ?3 The Prosecution then recal1s the Dokmanovid24 and 

Ki1prdkit;25 ·ases as precedents and submits that the WC1'R ha echoed th. s pra,ctice and amended its 

Rule accordin a~y.'l 

14. Blagojevi replie that the fundamental question i.s whether a ri l Chamber is d 1ty -bound 

to follo the Rules or whether it can , on an ad hoc basis and a.."> i l deem fit, interpret the Ru1e · 

beyond £heir pl.ai11. and ordinary meaning. 27 folci ' replies thr.t in the case , cited by the r sc m i n 

a pr ce :ent , there was no pr pe chaUen ge to the orders, and hat, since these orders wer,e made 

outside the ambit of th· R td , t Appeal Cha:m r should ta e rhe opportun ity I overrule 

them_~ Bfogoj vi a.Jso argllles that the Pro ·ecution pres,em n binding legal aulhority from lhe 

Appeal · Chamber in support oOt Interpretation ohhe Rules, that it does not pre ·ent any argument 

again t the in rp union of the Ru les as presem by th Ddene . and thal iI d not present n 

of uch dOCllmMts by tbc Trial Ch.amber .is prlmaril)' , or 1hr: purpos of promoting better comprehension of the is~ .e 
and more i::ITeclivc rnarnageme.nt oJ 1h trial''_ 
n Pn 1"ec.·11u r v. Darko. nlf,c w1 I Mllri'o Cerkef.. Case o•. lT,9.5-1 4/2.-PT, Order for rnsdosun: of ilocuments and 
. - 11:eni;.loo of Prntcctive Measure~, 21 Nov . 199·8. 
19 Blagojcvic ~ Ap 'ai, par 2.6_ 
10 Blagojevic -~ ppea!, p,1, 3. 
11 lb-id, p. M. 
:u lvui., par 35 . 
2.i Response. p:!!il' 1 
iA Siipm note 17. 

I Prtl.l"t:l"l•limi '"'· K1wre"M( t'l al,, a.~,;: N - IT-95 -16- PT, s t 1eduling Order, 21 Ju,niary L998, Pr- ~:i, W , re 111 · : [ 
Cri111i1bcr rdcrcd I.he Proscc-u! i01n lo submit, 110 11..-s~ tkrn JD day5 prior to loc cornmcnccrnent of tti I, "stMem.e11ts r 
wi nl~~s ; J1 intends to call ;ind :my tiler i'..locum ·nt~ry nrnce,ial. upon wl-iidi ll in,ccnc · to .rd y, ii b1,:i11g uri.d,l;!r ·1ood lhl.ll 
lhl'...'"!;e sla cmclil , m1 malcrial ;-hall 1K1l be used .i e 'i,/iden ~ u i lil a-dn1i11ed hy H\C Tri,! ho111.bi;r in lrie ,com · t)f !rial"_ 
Jf, Re.spo111 c. pa L-14 . 
~7 Blagojevic -~ Rep!~, pair 5 
l• Jok.:iC~ Repl , p,1r 4. 

C 'Hir~ No.; JT -fl2-f -ART-I. IT•! .A10-AR7J_2, 
lT - C-6f"l-,\ R7l.3 
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x.p] nation r juslifi ·ahon a ro .,vhy the Tri l Chamber, mom s i11 d" nee of triaJ, would need to 

re i w the Pr i, ccutton s er tire l'. , -in-chic .2'.I 

15. Th Appeals Chamber o . en·cs h ( the R !cs are not e:xhau .. live s to lhe detailed step or 

rnemmres that Ch mbcrs may ta e in fulfi lling the mandate o the ribunaJ, but they are devi ·ed and 

,tmended in accordaincc wi t ·erto.in recogni. ed ' ndamen al pri11cipks rhat gov rn prn ce<lings 

bef. re the T ribunal, uch a~ those en hri ned in Article 20 of the Swtme, which prov· des Uhai 

"the Tria] Chamber. · h,dl ensure that a tria: is fair and expedi ti.ous and that proceedings. are 

co11ducted in accordan ·e with the rule!> of procedllre nd evidence, with fun re peel or the rights of 

the accused and dlle reganJ r ,· the pr te•cti ,n of . icli.ms and wim · . e ", and in Art.id · 21 of the 

tanue. which guarantee he right of the accused. The judges of Che lnte:rnalional Tribi:mal. are 

given th power by Article 15 t. t the Statute to adopt (wh.ich indudes the power to amend} the ru]e 

of procedure and c i<lence ubject to the fund a ental prin 'ip le: , f ja ' tie-e set •out in the Statute and 

interrnHiona] fow . The. e princi le;s set the porn.met rs for the interpretation a1 _d ap licatioo of the 

Ruk . On the lb.er and, as stated by the Appeals f.'.:harnber ]n Aleksovs.. i. ''th : p rpo e of the 

Rufos is lo pro1note 11. foir and expeditiou l 'al. and Trial Chambers must have tbe flexib ility to 

a hicv~ lhis go-a _.,Jo ]t ] ·. plain from the .succe:sive amendme ts of th Rules that the Rules. h ve 

been refined over ll1e year._ through the p actice of the Chmnbe:rs in applying them . New practi.ce, 

which erve..i; the maodat,e of the fribanal and conform. to intematicmaUy recognised s tandards, 

m · evenrnany be rnfiected jn an amendmen t. to the Rul -s . To daim that the power to · .rder the 

del ivery of the D1sdosure a~eri 1 l norH~ i.stent because nei ther lh.e Statute nor lhe Rule-

expres.sly pro id - f r ]t, is not suffid n l to eslabli h that there w s an erro in the lirnpugned 

Oe,c i si on. A 11 er ·or will prej udke 1he interests f a party to the case. A deci i;ion which i in 

conformily w ith the principl · o f justie-e, even though not ba. ed on a written rnle, does nol 

pr,ejuuice the interests of' the pmty. In foct the Impugned Dedsioa w.a made to benefil the 

accused . as the Di drnmr fate rials will "promote mor•e eff -cli v man gement of !he u·~al, in 

assisting the Trial Chamber t make decjsions in lhe cou e of the proceedings inducliri: 0 inter alia 

on adm:i sibi]i y of ev iden ··e r the l"'-ngth of ·x.amination•forchief or cro -examination m:cess.a.ry 

for a particular whness"_· 1 The Im ugned Deci ion wru aimed at nsuring a fair and expeditiou 

tri ,d , whlch i . a righ t of the accused a.- re · ogn · ed in iHtid 20 . l) and Arti de 2 1. ( 4) ( c) of the 

Statute. Furthennore. the Discl s. re Mate ·a1 will. in the view of the .' rjal Chamb . as ist 1 the 

pre-trial Judge in fulfilling hi s biigations m1der RuJ , 6 • ter, 2) the Trial hamber in fu]fi lling it. 

obligation tmder Ruk 7 bis . uch a .i;honening the length of examinatic 11 °in-d1i r. d idin )U 

2!.' Blagojc ic ' s R ply, pr1r 6. 
~,, Pn \'e(."11(( r v. Zlmfo Ald.ro , ki. .a, c Cl. 1T-9.'.5- l41 I-AR7_ , Doc i:;ion - PW~CCll~ ( , ApJ: •a[ Otl Atlm.i.s.st ilily of 
Evidence, l6 Feh. l 99( , App als "hambcr, p,1r 19, 

' ·,1¼ N _: n .m. l-AR7J, !T-0~-60-ARTU . 
I -fl!. -C'iO.,•,.R7.L 

April :'.!!00_ 
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the numbe · of ime :es the P o-ecucion m. y all , anJ determming lhe ainount of time. avaBahl o 

the Prosecution o present evide 1ce) 3 the ri I ctuu ,be.r in fulfi lling it · obligation tmder Rule 7 

to order de osilions, nd 4) rh riul "'hambet" in determining wheth r l apply Ruic 98 j n ordering 

the pr due ion of ·1dditional evi ence by he p riie . . ):z The Appel mu: need to show rhat her· i. 

acn1al rejudice arjsing from the order of the T rii al Chamb for production of the Dis.d osur, -

MateriaL wh ich i not pegged to-a spec ific rule. 

16. A Trial Chmnber ma follow· another Td.tl Chamber ' s. de ·i. ion as precedent! tf it find 

them to b - persuasive. even th ugh U'le decis..i ns are nol binding on it. 1 T e Impugned Dedsion 

s. ,des that imlla reque, t ere made by a l.her Trial Ch.ambe and were compUed with. ;:1 Th 

parbe referre to the e reque t, in th fr pleadings. The Appeals hambe not • that, ,contrary lo 

Lhe argument of Jlfoki.c thut he req ests were nol properly challenged.; all of th se request, were 

made by the Tria l Ch mbers after the part.ie ·· were heanl. 1 The p,a.rtie · in those cases had the 

opportunity to chaBeng the request of lhe Trial Cham'_ er . but the_ el ·ted not to do so. The 

Appel lant in the prese t ,lpp ... als have not, therefore, s·1li'sfied thi Appeals Cnamiber that the 

Impugned Deci ion erred in mding . upport in previou ly unch,1Uenged req uests made by other 

Trial , hambers, Fu:ri:he • the [mpugned Decision relied prirnaril on vadmr prov1sion!i. o lhe 

talUle and the Rule', whi h in fact wtll nm e undermined by the difterenoe between Rule 73 bi.'> 

(B) o the lCTR Ru!, and the Rul of the lntemationaJ Tribun t as neith r the I TR l"lor lh 

11:nernadonal Tribunal is h und by the Ruic of the other. 

17. Bl gojcvic c ncedes t:hat Rule 65 rer is "unambiguous. c nci. e ,md explid t .36 However,. 

lhe term · of Rule 65 ter may be ck.ar but not intended oo be e haustl e. Furthe , th - pellams 

r.eem to have overloo eel th provision of RuJ ,65 t.e.r B), which pro ides lhat 'lhe pr - tri l J udg 

sha]l en~ ure that the p c · dings are not undul dela ed and shall cake any me ure 11 ' es.sa I to 

prcpru-e the ·ase for a fair an d expeditious trial.". The pre-trial Judge's po1; e1 : are not confined to 

what i · s,peciJiod 1n the rul , a long ' his power are ex rci . d con istently with the provision of 

Rule 65 !er (B ). More impmtantJy the Impugned Decision was 11ot i . sued pur.suant to RuJe 65 te.r, 

but was issued pu . u nl to Rules 54 , 73 bfa. 85 (B) an 89 (C), in ad ition to rti ks 20 O , d 21 

l . implil':ntd Decision, p. 4. 
;;i !bk/., pp. 4-$ . 

. f' r, .r.t!udm' 1•. Zh1tko Ah:kww.1-fd, 0 1.s.c No. IT-9S- I 4/ I-A, Judgcmc fl ., 14 [\,fare 2000, A ppi: ls Climnh r, , I. M . 
4 lrnpugned Decision, p.2. 

To tho~ on:krs mad~- it1 Do' mm un•i '. Kir11re. ki(' ati I Konfi ', 111a _ be a ·1 t-~d the $ hedtd ing oixkr .m .. dc br I c T rirr 
Ommber in Pwse1:utr;r v. Milmi K oi•(t(i!1·r.i, Cilse N . IT-97-24-PT, M.arch l998 . 
~ Blagojcv.ic',_ Appeal. p 1r 24. 

7 
-t\R73. JT-0 .. -6.t-: R7 . . 2. 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

(4) (C) of he Statute. There i no que ·tion of non -compliance with. Rule 65 ter or of an 

interpretation o · 1he rui b yon it s plain. nd ordinary meani[lg. 

l . Whe·h •r lh• Disc sm Materials are ··nece ·sary" to the T1inil Char ber in folfiHing it 

fuucti on under the Statute and t.he RuJe . is a maUer within the discretion of the Trial hambe _ 

] 9. The groum.ls of appeat .ue dis.mi - ·ed. 

d 

Pro ecution 

20. Jok:ic argue in hi second tirourid of appeal th t the Trial Chamber ·m roperly assume - an 

investigative rnl" n t as:ign ·d to il b the Swuu .37 J kic i conc.erned wich ,be Trial Chamber's 

desire Lo begin a "se· rd:1 or the lnlth" in the pre-trial pha. c:. ::.:. In part of hi fourth ground of 

app ai, Blagojevic argues. that the Trial Chamber's re foreoce to Rules 54 and 85 (B) ''implies that it 

could a sume th €ask of :.11ling i.rr th gaps in th Prosecution ·ase. Thus, the rial hamber w uld 

he haring the bum.en of proof wi lh Che Pros.ecmioo'' . 9 ms fifl:h gr,ound of appeal emphasizes that 

it i tb.e Pm cution which has the e;xdusive right ro inve:U1gate and i t ·s not lhc role of the Tna] 

Chamber to , earch for ch, materjal. trmlL~u The Pm ecu ion responds th1at there i · □o ugges: ion on 

th part of the Ttial Chamber that it intends to mmrp the Prosecurion 's power to inv •, ci.gat . Th 

Defence' s argument regarding the Trial Chamber :s investi.gati.ve intentions amounts to n:o 11ore. 

than speculation_~• .In reply, Blag j vie c p s<Se the fear that the Tri.al Chamber wdl ·slim 

qt asi •i.nvestigative role in search for rna eria.l tru th. not a s.ign d to it by the taWte and lhe Rule ·.42 

He ,claims t.hat. the Pros.ecu 1011 actually us-ed this argument in objec1ing co the ini ial rque t 01ade 

by the pre•trial J dge in July 2002.'13 H · recognises chat Rule 9 all · s a Trjal Chambe-:r to call 

witoes. es , proprio mow.. · Ul he in. ists that '''the Stan.He and Rule · do nol e tablis as a.11 integral. 

pan of the Tribunal s prncedu an obh gall on on the jud.idary to onduct a , earch for material tru lh, 

i dcp •ndern .o · the obligalio of the Prosecmion to pres .nt the evidence against the accused."44 

2 l . The p,e. trial Judge slated, during a stai.u conforence h.eld in Ju] _002, lhut 

~, J ·' ~• · I l "' _ o J.t: ~ ppea , p. ., , 
~" iCs AJJ . ·r~l. p. 9 ,md pru· .. 4. He r~f.T lO t~1c 1r.1nscrit:il f Lhc t.1Lu;s Conference o 19 July 2 2., tic.Id in the ca.'!.:! 
of Tfu~ Pn.rernr, r I ', Bl,11wr11i·ic er al.' ~ ·c Nu. I.T-02- }-PT: [· . "all at p. ~. ti n,;!:~ 9- 15. 
1~ Bl ag ·jc,..iCs Arpeitl, p~r . 6 
-iri f l. M., p,1r 3K 
~• R~ p ', p,ir 20. 
41 Hl ~g jevic' s Reilly, p;.,1r 7. 

Cas · o.: JT- Hi ·AR7_i IT• 12-(Yl -A R7 . . 2, 
TT-0? -60- ,R' JJ 
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Plea c u11dcrslamJ that gencr;i l ·on p o 1 i5-Tribunlll. 11m.l here. it is Lhc nccL&'iily 10 come as 
t.; o c as. r ·i i:ile 10 ttlc Lru h. ml :hi:. aho rncans 1hat \ hat is us,u.il, Ii. r example 11'.1 your leim! 
~Y "lt!rtt, camml Lrunslate .it O!lC to nc in our ~y 1em !.,ere, when we arc m::rndaLod to find 1hc lt·uth, 
or Lo the se,1r -h I ~~ m1th ... But w,e 1:tt.:ed omc facHm! sh_~~ 

However, nothing in bat statement visu~ljs,i;:<l th it wa · the duty o · 1.he Chamber to engage 111 t e 

proseculorial in e ti ·•ation of lhe case . The pr - rial Jud ge wa~ corre tl y oncemed ilb the duty of 

li1 Chamber to dis,rn e the trUlh but on1y fr m lhe e ~jdence as presented to the Chamber. While 

conceding th l the T ria] Chamber has d arifi ed thi matter by he 11 p gned D cision Blagojevic 

maintains th l "the Trial Chamber l 1rough its De i ion continues t insi t (albeit. in a m re 

qualified fashion that it play (though not as overtl.y), an investigati ve role in the ,e proceeding ·."4!} 

He submit · that many of Che d isi -n of lhe T1ial Chamber l be made in the course of tev iew of 

tbe Disclo ure aterials "go o lhe core of the Pro ecution's independence, and which., 

axiomatically, d.:rectly impact m the tair-t1ia! rights' ,cf the accuscd.4' This i~ spe u]ati n. 11 

paragraph 15. abo e, the reason. given by the Tri.a.Ii Chamber for rd _ 'ng The deHvery of the. 

Dis lo ure . a e.riats have been set out. 1 ooe of them ugge t that the Tri al Chamber wa, about t 

take over any part of the investigation work undertaken by the Prosecutlon. Further, il h, nol been 

slw wn by the Appell nts that thi.::-Trial Chamber wm pursue sLtcn in . st igation furH1er to its recei t 

of th DiM: lu ure Material s. 

22. TriaI Chamber of lhe International Tribunal is in nature b-Oth a trier of fact and r1 arbiter 

of questions of Jaw. Authorised b the S ll te nd the Rules tom e fa ··tua] mding ' on the basi -

of evideoce pre ent d by che pmtie , the Tri a Chamber relies on lhe factual finding lo determine 

ch gui t or innocence of the ac ,u ·d. n that ; · n e, the foe.Ula] finding • subj-.ct to appeal and 

l'eview,, are parts of lhe ltulh proved beyond rea.<;.onab e doubc. ,$8 h does not, h wever. follow chat 

lh Trial Chamber, by as , in e idence p esented by the partk , wiU be discharging ome of the 

prosecutori al responsl bni Li. s.. 

23. The Impugned Decision was rendered pursu ant lo Rules S 1. 73 bis, 85 (B) and 89 

Rule · 54 and 85 (B apply in every c e bcf re till · Tribunal, and there ha b • n t10 ca e where the 

&:i /Mil. 
44 Ibid .. par 8. 
4 19 fol . 200 , T.6. 
~~ Bbgoje iCs ,, I, par? 
fl' lbfrl. 
4 See Rule :n (A} and l't 1JJ..1'e{·uwr v. DdtJfic' r.r uf., :Be _ IT-96·2 1-A, Judgement, 20 Febrl!t.:.1ry 2001. ppc I · 

bam.bcr. pm 45 ·. B lh ·h w lh,ll chc U11J a1·J f I 'Cl-f al !rial .is Lhal of pro J be}'Dlle:l ~S()nablc doubt. hi cJ il law 
C(]Un ies, :.-;,1n;h for 1.ruth ju rlminal triri.l 1s regarded a,s a · ::i:;;[. , rm .Jple oflcn k: no-wn as the prm.c1pk of iasi rm.:: ii.0,11 : 

~ri~ti oe vim dn n Wyngacrt ct al .. Criminul P r1n..'t!d1m! .JM!! ru hi Ili ff EJm.Jf)t! (W om1m1mty (Btlllcrworlhs . 1 ndo11, 
I 9 ), pp. LS Bt:,lglmn). 145 (Gcrm:my). __ ( re1hGriands} rmd 3 .4 (Ponug:tl . e rchuco:.I principle ol' ree i m it1 

evaluution of C' jdcm;;c 1s al.soc m:rn1on 10 th~ crnnln~ I. justkc ~ystcm:. of Co.nrlncnt::il fa1ropc-:m coimLrics. 

a . o.: IT- -.:_ . O· R7J , ! - . -o<J-AR 7.l.2, 
lT-O~ •oO-A R7 .. .1 
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parties challenged the liega tfy of hes.e rules .-1 ] t i: not de r from Blagojev1c' · . llbmis. ion why the 

re fe.r,em.:e in the Impugned. De 1 10 n l 1-<uJes ~• a11d b';'.> {tl ) shows nmc. the Tri.al Chaml:Jer woultl 

·hare the burden of roof of the Pro · uciun. Ruic (B ). in conjunction with Rule S (A) s.h ws 

clearly that it is the p rtie, whc win cmilu t the three s lage~ of examination f ev '.denoe. n 

addition., Rule 5 ,(B) aUows judge to put uestion t a witn ss :al ,e b either party in the 

pr,esence of Lhe panies. If Bl.igojevic' s argumenr were hat by aUowlng lhc judge lo ask queslion · 

of the \1imess, che Rules 1 ow th ju<lge. to help the Prosccmion d. churgc Jts burden of proof, it 

would be plain ]y wrong. Th q ~ 'Lions s eel by the j udge are a ked tn order w darHy for tl1e 

court, as opp sed lo the parties, certain questions of evidenc , and h ans.,; er may be t the 

advantage of the accu.s d. In b( th mrnori t1d civjl la systems a judge can as ' witnesses. 
• ' 51} que! t1ons, propno motu. 

14. The ground · of appeal are dism.i se . 

The ArgQrnent that tb · Tr~~d .[ amber by review·ng the Disc.Josure Materials improperly 

c.fore trial 

25. Joki ., by his third gr und f appea] ubmits lhat the Tfal h.amber improperly considered 

lhe merits of the case priva1:e1y and before t rial in violation of the ac used' s light to a publi 

earing guaranteed by Article 21 {2) o · the Statute and the right to be tried j n hi. presence 

guaranteed by Anide 21 4 ) d of the ,_1atute.11 Jokic also argues tha , the ·earch for tmth. would be 

con 1ncted in th p1iva ·yo th Chamber . rid not iri publl hearing.52 Blagojevic's lhiro gr; und of 

appeal Sl ge t, tl:Jat , under the Statu anJ Rule: , the rial Chamber mus t base its deci ·ion solely 

n the evidence --ubmi tted on record during the tri 01l. H Expos re to material a..'> rcque ted by the 

Trial C hamber may influence 1he j udge. and irnp1operly affec t lhe impt1rtiality f th Trial. 

Chamber .. 54 His ix.th ground of appeal i lhat. b r · viewing the Di Clo ure MaleiiaJs prior to, the 

4~ Rule 54 provi<ks that "at the req 1ef;I if ei1illlr p:;.rty or pmvrio moru, ~ Judge ,or a Trial Chamber may is.-.uc s,u h 
order;!;, sn.mmo•~, . ubpoen.-a , w mmts and trari~fer or ers as may be m:cc s.u:y for Ille !JUrpOS.e. o WI invc~tl mion Ol' 

for lh preparation o cond uct of ni;; triai .;' Rule &5 {B) reads: " x.amin, tiC!11-in- hid, CJ . s-examiuail1or1 ,md re• 
exa1:ni:nic'lli<m shall. be all wed it1 each ~a. e .. l't shall be. for lh party ,cailing a •Nit ,1.e-S [o cx.ami.-ie :s cl'l w .ilnf-&'l- .in c .id, 
t,ut a Ju I.&,' rnny :it a y rn.g • r 11 any ue •1ion 10 ihc witnes~_ .. 
~1 Por in timci::. Rule 6H t,) of I e R riles o £1,i(h!:m,' p n·· 1rit,ul s, th:s mrrt., owl Mt1Rili.tnU1:. , Pl 1b • . 93-5( 5, . I, 
fon ary 2, l975, 88 lat. 1926. Amcndrncnls rcceiv~d t ,~ u· .1 " , 99 ·, prnvid! s ,h'lt "'The court may iritercog.i) t 
\. ilnes:,.e , whether called hy itself o-r by, r:; :,ny." 
~ 1 foki '' s Appeal, prnr 29, p .20 
s_ Jhrd. 
s.i BlugojcviC:;; Appc,LI, pJ 3. 
~• lh1d,. p.ir 3 l . 

Cn.,;e o .. r -02•6 · R7J, IT-02-60-Al 73 .. 2, 
1T-0---<,ll-l\R71 .. 
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trial, the Trial Chain er will be i st rin g o erception of • i.as again t the .tCC tl 'eJ . .s.s Ther fore, 

il ·cording to the: Furwu/Hjtj >p~al Jm.l gement, ,., lht: Trial CtmmLt:..1 wi!l lai..: _, ;;H 111i11imum , l Jt: 

perception of imp rtiulity.57 

26. 1 Prosecution points ut th t Rule., 92 bis and 94 bis cocuemplac a review b !he Trial Chamber of 

oertain m,1teiial before lrial.5i In s1res.'iing the pmfe .. · ooalism of !he j udoes of the lntem.il!io ru. 1 ribun.J, 1h 

Proset,1.1tion rejects the argument of l.h Appe · ants that "mate.ri not prq )er]y ildmitte.d into evi Jenee would 

fo.ctar into a finaJ judgemenc • ndere.d by lhe Trial •Churnre.r".59 

Tl. Ac owledgi ng the Trial C 1nber' or pre-trial Judg · ri hts und t Rules. 92 bis and 94 

bis, Jo -k rep]je that th · • rights are not the ame s thal to order the del ivery of the Di. closure 

Malerials.60 He argues th t the judges' profe sian ism is not in issue, and that what is in is u i 

that the Trial Chamber made reque. ts outside the ambit of lhe Rule-, thus aftecting the rights of the 

accmmd.61 m agojevi - does ,. o r ·pJy in this r spcct. 

28. Th re is no basi for suggeshng th:n the T.rial Chamber would corisider the merits of the 

case wilhou l a pubik · caring of evidence. The Impugned Deci ion state lea.rJy tba the 

Disclosure Materials are not e · i en · · nl ·" and until ubmiued and admitted in the cow e of tria 

in ac ordance. with lhe !Rules.62 Funher, Ru]e 9 ter (C) requires a j udgement to be accompanied 

by a rca oned opi ni o~ in" riting, hi h wiU c ·plain the factual fotding: ' wi1 h ferenc,e to admincd 

evjd n e. More ver, the Impugned Decision re.lies en, among ol.hers. Rule 85 (B), which states clearly lha.1 

•'ex.runinntion-in•dnef, CI1oss • .amination and re--exrurunation shall be allowed in ,e h case" (italics added). A 

consider'ltion of the merits of the case t l the detriment of Lile accused was imply not on the mind of lhe judges 

of I.he Trial Oiamher. A the D isclo· ure Ma:terial5. have yet to re-ach the trial ·tage. th concern of the 

Ap_peUants about a public h.ea ino has no ubs ance. 

29. Rule 92 bi and Rule 94 bi.r maleria1s arc- not y jn lhe rune position a; the Disclosure Materials. 

But bo1h ·et of ma:tetial · may raise the same question a:s lo whether the Trial Chum.bet rnay. by 1 · eiving 

d :urnent.<; before they are tested in court, forrn _ unfai impt sion of the accused. Ihis cone.em has not been 

made out by £he ppeUants. ,.•urther, in their appe.ids., Blag ~evic Md Joki~ referred to Rule ]5 (C), whlch 

aJlows a judge who oonfin::ns fill indi. nenl to sit in the tria] on lhe incticlment as weU as in the appeal of that 

~s lMd., p,ar 4. 
~i:, Pm.recu.wr ~-Fwwr;:lt~ju, .c"' N I" -95-17/1-A. Ji~lgern nl, _ I Jully - , App:;aLs O mrnl:cr. par:; 182 1 9-1 · l 
' 1 8la0 ojevic' s j)pe-11, p,1rs 46-4 7. 
~8 R •spnuse, 1 1rs; l R-19. 
~•i ibid., fl,!r 17. 
t'J I JoklC Rc1 Ii', p,u· fi, 
t. l J[Jid., ])ll . 

~ ln1pugru:d Decisi. Ji, p.4. 

Cm;-c No.; IT-0 -o -AR1_'( IT-0:'.! -6 J•t\H?:l.~. 
lT- _-fi().·A R7U 
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cas .63 To confu indictment, !he jud ·e has n re.id ·up:port:ing m teriaJ. it1 l'elation to eac,h cuunt of !he 

indictrnent, ptmruant to Rule 4 7 ., . Tile provision. o · R 1,. 15 ( ) illu tnde the view th.at. ll ere will be no 

pai.tialit)' ari, Lll0 fr m the oppom.mity ·. rud:i lh · con1inni11g judge wi II .have to fi nn an impression of the c~ , r; 

fore I.he . tan of the trial. Furl.her, Rule 65 t r (D ii) (h) provides hat. the Prosecution - ordered to file ,.a 

summary of the fuc son ,JJbich each wione will tesrify'", thus e.n.suring chat lhe Tri·ll Chnrnber .,,ill be apprised 

of the fac s co which each \.,.itne wiU l.estify. There is no cha.Henge y the A pell nts to I.hat provi!ii , 1n . 1ese 

appeal and Blagojevic ·tu.ally relied on Rul 65 ,er to define the i · ues of his appeal Moreover, to be 

exposed. to mate1ials yet to t:c p emoo in evkle1K"C d ::;s not necessarily Iead to pi jiidgt.--ment or partiilli y. 

Th£: professionalism of the judges of the Trial Ctm.mber is a guarantee !hat pt: ·· 1mption of innocooce wiH 

be respected. ria, 1t uld be -emplY · sed iru1t the Trial ham . .r ta.led dearJy in the Irnpugned Decision 

1h t tl Di closure Material ,,. ill not oc regai:ded as evidence'· unle. and unti] they are .-;,ubmitted a11d 

admitted jn the course of !rial in accordl:m , with 1h Ru!' s.. 

30. TI1e Ap- llants hav,e also foiled tt show that there js an appearance of partiality or that actlUaJ panialii:y 

cx:i ·ts. in tenns of the Am.mdiija t:cst."4 The Tri.al hamber stated itn the Impugned Deds.ion that it r. :,ukl not 

treat tl1 Disclosure M· teJ:i.a:1 as vidence before trial . AJso, in ordering the pr.oduction of lh Disdosme 

Materials too Trial Ohrunbcr referred · or support to ,the right of the accused lo have a fuir and c , iiti · - trial, 

. . -~ho,;vn by lhe ref e.rence in the ln1pugned ·isioo to Article 20 ( l ) and Arti I 21 ( 4 (C) of I.he Statul.e. 

J .l . ·The grounds cf appeal are distnis..,;;eo_ 

D. The 111 nt that -:he Im u ned D~cishm de rives the Ac,c~d of e:ertain ri ht.s in 

iolation of Article 21(3) and (4) of the · fatute 

3 . Jakie's fourlh ground of app al i.s thal th Impugned Decision would deprive the aorn ed of 

bask Lights guanrnteed by Ard .le 2 l (3 ) an 4 · of the Statute , nam 1}', th right re be c n ide:red 

innocent until proven guil y,65- the righil t counsel, the 1ighc to exarnine or have examined the 

wimesses again l him, and the ri ht to d~f nd h1m e]f, ir dudi11g the right to object to the 

authenticity, relevance atl I admistiibili t. of eviJenc .00 Blagoje ic' · fi r t ground of appea1• c ntain5 

, imiJar . uhm · j n s, 67 Th,.; Prosecuti. n r · □d:. that I.he timing of lhe review by th Trial Chamber · f the 

~, BJag _j,e iC ,1oticc& Lhis r 1 · and argu~~ 1run the heller rnlc w0111ld b that lh ' confirming jmlac i:lne~ not .s.it cm th !rial: 
UJ gojcvi(',i;, ,/\pp<; LI, p;::ir 42. Thal .u· ·umenl i. heyoJ1d the sct)p of h.~s apr1eal. 
r,.a rr1J~•,·utr1r I', Flmmdf.ip. Qi.<;e kl. IT-9 -17/1-A, Jud.gem.col, 21 J ily _ ' , Appeal Chamber, P,lf J S.9. 
&~ J kie' s -1~11 I, p.ir 3 . 
M, fhil , pars 34-J5 . 
-1>1 ll!.g jcviCs pp;;a!, pars Hk L 

l2 
CtlS(~ , ; lT-02-60-AR.7. , lT -(l :?.-(,0- OJ._, 
IT-02-6D-AH7lJ 
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Disck..sllll.: Matericls doc nc af fecl the 1\;hts of e .ac used.( The revie will cause no harm and will 

pr not effi ien y an{] exi:;e<lltiou n :: in the l"On.duct of the trim pi . W•1,:.~D • d lllg, _ 1. I L'.' n , f.!•CIJtl( n m t 

shill~ the Appellants ' 'C:mcems ,t lUI t.be. vi ,btion of rhde 21 of the Swm by lhe Irnpugn :i Decision, 

because it ti..15 prepat d be • rnbi ts urn:I witness lists in g faith and ·men to present this eviden m trial, 

where the D fence will ha., the opportunity t challenk:rc the V]de11ce.-m ]n reply, Jo · c , ubmits th t [he 

Prosecution did nol specific, lly addr-ess hL legal rgurn ·nts b· sed on Arli le 2 1 of th Statute and 

herefore n ropty i· neoe sar ·.1 1 BJ gojevic has not r plied. 

33. The re iew of he Di:s. lo!. re Material. by he Trial Ch.amber i to be di tiogui ·hed from the 

pr· 'enta.tion of the materials in vidence a- the lrial. ln fact, the Trial haruber in de it dear t.hal 

the Di . cl ur Malerial re not evidence unli] submit ed an · admitt din the c use of trial. l t i · 

n,ombl Ihat. ait thi moment, he Disclosure. Mat rial· are. not formally fil with the Registry as 

pact of th tr.int record . f , rlher. it would inc ct to 'Uggesl that the judge. will reach a verdict 

on I.he bas is of those mate iols 1thom ven h ating he witness.e. r h ving the exhibit tested by 

~h, partj · s, and ithoul •v,en hearing the Defen ·e case. The review of the Di d os re M a teiia.Js, 

whi.ch doe. not affect either party' c,asc in thi '- case, does not jm a1r the rights conferred on the 

accused by - rtide 2 I (3 and (4 of the talute. 

3 . The gr um.I · of appea] arc dismissed. 

IV .. DISPOSI'I10N 

35_ orthe foregoing reas ns , Jo :,c ', Blagojevic's, and ikolic' Appeals are di rni s d. 

Done in Eng1ish and Fmn h, the English le, t beiog au h ritativ . 

Da d thi · e ighth cJay of pril 2001, 
At The Ha O uc, 
The eth -d nd 

Rcspomie, p 81' 11. 
~~ JMd 
' 11 .l.tespon~, pal' 16. 
,, Jokic' s Reply, p Is. 

!Seal of the T.r~bunalj 

Cas,; No,; ff-02-60·AR73, lT-0--60-Al-..7.:u . 
IT-f -n0-r\R71 ._ 

Judge fllusto Pocru
Pre iding 

8 Arrll . {JOJ 




