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A. Procedural history 

I. On 28 June 2002 this Trial Chamber ("the Chamber' ') of the International Tribunal 

for the Prosecution of Persons Responsible for Serious Violations o f International 

Humanitarian Law Committed in the Tenitory of the fonner Yugoslavia since 1991 

("the Tribunal") issued its " Decision on Defence (for Mr Strugar) Preliminary Motion 

Concerning the Form of the Indictment" ("the June Decision"), which partially granted 

the Defence's motion and ordered the Prosecution to fi le a new indictrne.nt showing the 

changes made pursuant to the June Decision as well as any amendments for which the 

Prosecution would be seeking leave. It a lso invited the Defence both for Mr Strugar and 

for Mr Jokie 10 make submissions on the new indictment. 

2. The changes ordered by the June Decision may be summarized as follows: 

(a) Allegations made in the "Additional Facts" section of the original indictment 

and re lied upon to plead the Accused's course of conduct should be incorporated 

within the body of the Amended lndictment; 

(b) Clarification of the allegation concerning the date of Croatia's independence; 

(c) Clarification of the alleged facts said to pertain to the Accused's criminal 

responsibility under Article 7(3) of the Tribunal's Statute, and greater precision as 

to which forms of responsibi li ty under Article 7( 1) were being pleaded; 

(d) Clarification of the referent of"others" in the allegation that the Accused acted 

" individually or in concert with others"; 

(e) Specification, where possible, of the unitS under the command of the Accused 

and their overall s tructure, as well as of the units which carried out acts alleged in 

the original indictment; 

(f) Further information, where possible, regarding rhe number of persons alleged 

to have been wounded, and where and when they were wounded; 

(g) Specification, where possible, of certain buildings and of villages and towns in 

which property is alleged to have been plundered or in which buildings dedicated 

to re ligion are alleged to have been damaged. 
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3. On 26 July 2002 the Prosecution fi1 -d its "Am.ended Indictment and Application for 
Leave to Amend".1 lt is composed of th propo Amend,ed lndictruent { the Amended 
lndktment"), which highlights and e. plains the Pro~cution's imp]ementation of 
changes order d in the June Dedsion and of an application (~'the Application' eeking 
I.eave for further amendments also incorporated into the Amended Indictment. It is 
w011h highlighting. from amongst the mu!tjp]e propos,e<l a:rneadment • · wo m Jor ones~ 
a it gle count of the original indictment (the only count laid pursuant to Article 2 of the 

ri bunal • s Statute) is proposed for defotjon as \umece sari ly duphcati e'' ~ 3!l'ld the 
remainfog count (now limited fO charges under Article 3 of the " tatute) have been 
restructu -ed to better reflect the diff eren areas of re ponsibiH . ,_, of the Acx:u ed 
,; i~hout. purpmtedJy. adtlin~ any ne•.\r charge . 

4. J ply to lhe Pro ec.urion' s proposed Amend d lndktment and Applic.ation, the 
following submi ions were filed by the parties: 

in re.peel of Mr Jokic_· 

5 .. Preliminary 'otiori of the Accu ed Miodrag Jokic Concerning the Fonn ,of the 
Amended Indictment and Respons to the Pros.ec _tor's Leav to Amend'' fil ,don 
12 August 2002; 

~ "Prosecution ' s Re. ponse to the Accused Miodrag Joki:c~s Preliminary Moti 11 

Concerning the Form o the mended indictment and Re ponse to the 
Prosecutor's pplkation for Lea e to Amend•', filed on 23 ugust 2002; 

- ' 'Response of the Defence of the Ace d Miodra.g J kic to the Pro e-cution' s 
Response to rn Accu ed 1iodrag fokic' s .Pr Ii minru-y Motion Concerning the 
orm of the Amended Indictment and Respon to the Pm·ecutor's Application 

for Lea e t-0 Am 11d' ', flied on 2 S ptember 2002· 

In~· ~pect ofMr Strogar: 

- '"Oefi n.se S - ond Preliminary . ·,otion" ,( 'No_ 1 ")~ and ••Defence Re ponse to the 
Prosecution Apphcation for Leav to Am Id the Indictment • •• o. 2' ). both filed 
on 30 August 2002· 

1 Othet filings o, •er thi:s period were II motion by lhc Prosecution for e,>;,h;nsion of time ( IO July 2002 granted ] I July 2002), a motion by tile Defence for Mr Strugar for -:i.toos:ion of time (22 July 2002, granted 31 Jul 2002), and a decis:iot11 by Judge ! Mahdi aiutho:ri:;dng the Prosecution lO withdr.iw ihe d:1iarges against i hm lee (26 Jul 1002). 
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- 'Pw-sec _ ttion's fte ponsie to th Accused Pav]e Strugar s • econd Preliminary 
otion on:ceming the Fonn of the mended Indictment and Response to the 

.Prosecutor' Application for L ave to Amend the fndktment" fi led on · 3 
September 2002; 

- "D fense Reply to the P'ro eculi u' s R - ponse to the Accused Pavle tmgar • s 
.., cond Pre.limi.nary Motion Concerning the om1 of the Amended lndi.ctment and 
&·sponse o the Prosecutor Application for Leave to Amend the Indictment", 
filed on 20 eptember 2002. 

B, Obiectb:m arisjm1g from changes Cltdered h the June Dccisipn 

1. Date ofindern:ndence___Qf Croatia 

5. The Defence for I\1.r Jokic. ubmits that the Prosecutjon hould di ide· the indi.ctrnent 
into two perio• , falling either side of Octob r 1991, a this date mar s: the transition 
from an internal to ·n international conflict and is thu re.levant to he detem1inatioa of 
the applicable- legal nom1s.::: The Pro ecution r 'ponds bat there are no tssues a,.ising 
from the c1assifi ation of the conflict~ and that, v,tithin the Tribunal's prac foe, counts H 
to 15 at chargeable in both iniemational and non-intemationa 1 anned co fli ·t . 

6. Th Trial Chamber find that the date of Croatia's independence, the dassi:fi.cation 
of h conflict. and the applicability of nonns to the concrete facts of the case are 
mat ers to be determin d on the mer.its, i.11 th course of triaJ. The Tria'J hamber 
ther fore di mis es this objec ion .3 

2. Respons1biJitY;of the Ac used 

7. The Defence for Mr S trugar obj e-<:ts that the p:ropo ed m nded Jndi ctment do not 
clarify the nature of the r _ ponstbility of the Accused. It submits that the indictment 
ought to iudtcate unambiguous.ly that the Accused did not personall)' commjt ,the acts in 
que tion. 11· The Pro. ecution respond that the n:]evant paragraphs of the Amended 
Indictment are co. .·istem with the jurisprod~nc:.e o the Tribunal. 

1 Para .. 14 of Mr Jokic's motion of 12 August 2002. 
J See Prosecutor v. Tihomir Blaskic, "Decision Rejecti.n& a Motio of1he Defem:e to Dismiss Co nts 4, ··1, IO, 14,. 16 i!Ild. 18 Based on. t11e ailure to deq11a1r: y Plead lhe Exi!:tem.'1: of a.n tcmational Armed ContHc " , 4 April 1997 para. 7; and Prwccutor v. Mtade11 aleti!lc ,md Vinko Martinovic , "Decision ,~elaJ ivc a l'opr.,o ition de V[nko artinovic a I' ~te d"accu tion ', l ~ Fcbrnary 2000 para. 6. ~ Paras. 5 -· l J ancl 22 of Mt Snuga,r':; Bl.Olion o. I) of ~o August 2002. 
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8. fa th rial C uunber's opi ion. Lt appears hat the Prosecu:tjon has ·tin 1 ol dearly 
specifi d the provision of Article 7(1) which i.t pl.eads. The Prosecution conseq'lll.ently i 
ordered to define mo . precisely its po ition on the Aocu ed s alleged participation in 
the crimes. 

9. The De£ence for Mr fokic object lhat the Amend d lndfotmern fails to pl ad 
suffiden t material facts on the aUeg d rel lion hip be ween the Ace sed aad "others"/ 
and the D fence for Mr Strugar object trun th - Prosecuti,on mu t clarify wh t it 
cons ider. to have been the de jur respon 1biJity of Mr Strugar.6 The Prosecution 
respond· that paragraph of the Amended Indictment is p.recise enough, identifying 
legal pro i ion governing the roles and re ponsibHi ties of ·· A officers, proof o which 
wi I l be adduced at trial. 

JO. In the Tribunal's jurisprud nc: the fact that an ac,cused is d,escribed as a 
'",com, 1and r' 1 of a certain tructUre "is suffident 'ground' for assetfing that he was 
superior to everyoue else and tha he a responsible for the fun ·tioning I[ of such a 
U1.1oture] ... The manner in which these material f: cts are to be pro ed. is a matter of 

e idence and thu for pre-trial di. co ery not pleading.''' Th rnater:ia! fa.cm presented 
by the Prosecution in the pre.sen case on the commanding position he1d by the c::cused 
and o:n the uni • that were .subordinated 'lo them are in the Trial Cha!imber's opiaiou 
ufficient o euabl'e the Accused to prepare tbeir defence. ' his obje tion i dismissed. 

! L Th Defence foili Mr Jokic objects that he was not the commander of the n·nch VPS 
until a:bout 10 October 1991; and oons.equently th.at he may n •t be charg·d for events 
prior o that da:te.l! The Prosecution responds, d the 1 rial Chamber agr -es, that his is a 
matter to he detem1 ined on the e i,d nee adduced at trial. 

l2. The Defonce for 1r ' tn1 ar submi s that th Prosecuti,on must ple d the names of 
·ubord i tJ s and "other" person in the chain of command a weH as specify the 
criminal acts which the . ccused aUeged]y knew or bad reason to know about the 
names of he subordinate who ommitted tho e acts. and the m asur . which the 
Accused cou]d ha e tdken, but failed to> to prevent their commissi-on.9 The Prosecution 
responds tbat it complied with the June D ision by adding paragTaph 14 to the 

~ P;i · 26 of Mv Jokic' s 01.0 ion of I August 2002 . 
~ Para. 2 of Mr Strngar's motion No. 1) of30 Augu t 2002. 1 Prose mv1· v. M:ilm-ad Krnoj t,r . Dec.ision {Ill the Defence Ptclimi11ary Motio,111 on the Fonn of the lndictnwnt", .. 4 •ebr ary 1999, para. 19 .. 
Par.r. 7~9 of M Jokic'.s motion of 12 Augus.t 2002. 
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A men d Indi c:tment, that the criminal acts which the Accused k e,; or had reason o 
know about ar · sufficiently specified in the Amended Indictmenc wh.ile preven j 
measure · hat couJd bave been ~en need not be spec.ifically pleaded in an indictment. 

13. The Trial Chamber find that the Pro ecurion has ·ornphed Mth the June e lsion 
to the e _tent that the Amen ed Indt -tment indudes a list (a]bei not cornpJete, as 
e ·pJaine<l below) of mi1ita.ry un1 ts tirnt W're und•et the oomrna.nd of tbe Ac,cused. It also 
c-0nsiders that the fonn of subordination i an evid ntiary matter appropriate for proof.at 
trial. TM Defence s objection on this po int therefor i dismissed. 

l4. ; he D fence bo h for NII trogar and for Mr Joki t object that th Prosecution 
should pJead material facts relating to the ngag ment m1d operation of the nits under 
the co mand of the Accused iri the acts charged in he Amended Indictment. Lo In the 
case o Mr Jokic, it is argued that the general statement «·ncluding foroe-s und r the 
command of 1iodrag Jokic,. is not ufficient lo conneC'r the Accused w~th an barges 
pleaded against hi co~accu ed, 11 and that the Pro- ecution doe not specify whether the 
"sheUing·' wa · ffected by a un ·t or uni under hi ·ommand. 12 It i also• .submitted • hat 
lh. Prosecution should hav pleaded matetiaJ facts regard'ng the term "operational 
control', and the units under such control , in o der to enable the Accwed o recognize 
which unit under hi. command ar aHeged o ha e connn1t ed the a · ts referred to in the. 
Amended Indictment I On behalf of Mr • trugar it is argued hat th afr un its referred to 
in paragraph t 6 of the .Amet1.ded lndi ment ar not ind uded in the schedule on the 
overaU mi 1 itary st:tiuctur , and hat the Prosecution shou Id identify the par.uni I it ry 
police, and specia l pol ice units that were und r the .ccused' s command, 14 

i 5. Th - Prosecution re ponds genera ll'y that by the e objections me Defenc-,e raise 
evi.den iary is ues that should be left to be derennined ait trial and that the June Decision 
express.I stated tha the Prosecution was not required to specify the un its r-e ponsib]e 
for ea h incident. 

16. While the ' ria L Cb.amber agrees that the Prosecution does not have to identify in the 
indi.ctmenc each and every unh takin part in the iDcideu ·, the chedule on the ovet-aU 

" Par.is. I • 17 of Mr trugar's motion (No. J) .of30 ugu.st 2002. 
10 Pam. 32 of Mr Jo.kit 's moiion of 12 August 2002; and paras. 2,8-29 of Mr trogar's m.otion (No. I) ,of 30 . !.!gust 2002. 
11 PMS.. 28 of Mr fok[c' motion of12 Augm:.t 2002. 
H Para. 36 of Mr Jokie 's motion ol' 12 Au ust 200 _ 1 Para_ 3 or '. Jokic ' motior1 oJ 12 August 2'002_ 
14 .Paras. 2 1, 24, a 6 of Mr trug.ar's motion (No. 1) ofJO Attgu:st 2002. 
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miUtary stn1cture is no · sufficiently preds • a:s it doe not 1ndude U the categori . of 
units wl1ich ac ord'ing to the Amended lndi tment are sai.d o bav,e been commanded by 
the A wed, and particul.arly he air. pararuHitary, pohce and special poJice units 
refi ired to in para:graph 16. It is aJ ' O noted that none of these u · its are mentioned in 
para aphs to 8 of the Am nded Indictment, where th Accused's individual crim1nal 
re. po~ibility i s.eit out The Prosecu ion i herefore ordered to make hedule m 
more prcci · , in light of the information avail.able: o it. 

3 . AUeged inddents 

l 7. Wmmded persons. The Defenoe for 1r Strugar objects that me Amended ndictm rat 
provides no information on the place where ev n persons are alleged o have b en 
wounded. J The Prosecution replies that it has complied with the direc ion of the Trial 
Chamber on thjs point 

l . Th. ·re is no doub ha1t tbe Prosecution i not require.d to supply, as part of th 
Amended Indictment, every detail of the facts pleaded. long as ,he material fac 
unde<I"lying th charges are present,. the Accused in this case will h.ave be g~ven 
adeq · ate notice of tlle case ag i o them to prepare th fr defonc.e. 16 The Defence ha 
mi apprehended on this pojnt, the scope of the directi.ons: given by the Triai] Chamber in 
its June Deci.siou ,vhich wa that the Prosecution should provide details where po$slble. 
The objectfon there or ts dismissed. 

19. Buildings destroyed .. The Defence .for Mr Jokic u.bmiti; hat the Prosecution is 
requi ed to state the precise dates ot1 which the hotels bosting refug es were damaged.; 17 

~nd the Defence for Mr trugu:r interpr-ts the June DecU on as directing the Prosecutio · 
to ]i t, where possible the objec fired upon or damaged which how, ver the Amended 
Jndi.ctment fai] to do; moreover. the Amended lndictm ·nt improperly e tends tlle dates 
of the attac.ks on hotels without providing s pporting fa ts. 11.t The Prosecution re ponds 
that it bas complied with the June 0 - ·ision o · this. po int. 

1~ Para. 25 of Mr trngar's motion (No. i) o . 30 ui:;,,ur.t 2002. 1 ee, for e ample, Prosecutor v, Tihamir Dlaski \. ""Decision Ofl th~ D fe c,e Motiot1 lo Dismi~ll the (11dicnnent Based Upon Defects in tlie Form Thereof(V gueness/lal-k of Adequate No,tk of Charges} , 4, Apri [ 1997' para. J 7; Prosecutor II, Etrver Hadziha_ amwit el r:zl .• "Decisiotl Oil Fmn1, of J,ridie1metu'' ' 7 Dec.ember 200JI, p1aru. 43 ; Prosec,uor 11. Rahim Ademi, "Decisiolfl on the ·. ond Defem;~ otion on fh Form of tl1e Jn:d.ictment", 21 famwy 2002, p. 4. 
n Paras. 38 and 45 O· r fok ic's motion of 12 August 2002. 1 ' Paras. 18- I 9 of Mr Strug.ar•s motion o. r and para. 15 of , otio111 o.. 2 of30 A11g[i! t 2002. 
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20. The rial Chamber finds th~ the extension of the d les does not prej udice tihe 
Accused, since no new facts are alleged~ and the detaiJs pro ided by the Pr-osecurion; 
namely the temporal framework, the names of th· hot.el a1Dd the areas 1n whL h they 
were focated, ar,e adequate lo inform the ccus.ed of the ch,uges again t them. The 
objecti n herefor.e is dismjssed. 

2L Plundered property . 'i he Defence for Mr Jokic objects th.at mor s.pecificily i , 
required regarding the dates on which prop rty was allegedly p]und reel and the­
D fonce for Mr trugar submits that the Amended Indictment houM parti ulari.ze th 
prop rty all'e ~dly destroyed or pillaged as\ el l as the dates and aUeged perpetraimr, of 
1those acts .. 19 The Pro ecurion submit,; tha the Ame:nded h1dictment is. suffi iently 
s.pe ifi c a 10 these jncidents. and further de aiJs are evidence to be adduced at trial. 

22. The Trial Chamb r considers that the information p.rovided b~ the Pro ecution on 
the names of viJlages , and on the appro ·im.ate date of their occupaHon by th-e INA ,s 
ufficient for the Accused o prepare th,eir defence. This objection is d. mis ·ed. 

23. Damage to building~· d dicated to religion, The Defence for Mr Jakie objects that no 
facts are p] aded tn · be Arnended Indictment th.at cou]d connect the Accu ed with the 
all ged dates on wbich damage to buildings dedic,ated to religion WacS perpetrated. The 
Pro ecution replie tllat th is i an evidenriary question to be determi1 ed at trial. The 
T ·al Chamber a~es with the Pro ecutfoe1 and therefore di mis es the objection. 

C. O~j,ectlons_arising f'rom ft11rtller ame11droents aroposed hy the Prosec.~1tion 

i , Amendment to count 

14. The Pr,o ecu ion s.eeks leave to amend ount 8 to give e pression lo t:he fact hat 
unlawful attacks. on ci vihan objects are- prohibited un er i ntemationa) customary and 
treaty law. The Defence for Ir S rugar ob,·ec·ts that this additi,lbn amounts t.o a new 
charge against the Accused that it is arbitrary and e] cti e be-cawe th re i no mention 
of cu.stomary law i.n counts J and 6. and that frs only aim i to rend r po.intless the 
De:£em;.e mot io11 regarding juri diction pending before the Appea.l Chamber at the time 
of ithe submissions.20 The Prosecution respond that the propo ed amendment does not 
prejudice the ccused because (0 the ca. e is in the early pre-trial phase (ii) the charge. 

•'ii Para . 30 o- - r Strugar's motion (No. I) of30 Aug1.1si 2002. 
2 S · e par~, 7- 11 of the Defimce 's response of30- August 2002 to the Prosecution's Ar,pticatiol'I. 
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aJways ,comprised th prohibition against unlawful attack on civilian objects. wh ich is 
found in both treaty and c.u tomary international law, and (iji) the in lusion of tbe 
reference to customary law eek.,:; to pro id greater cla.r"ty on th appli.ca.bihty of Uie 
prohibition to non-international contlicts. 

25. o tlli s the Defence re orts that the norms und In Arti.de J of th Tribunal's 
Statut do n · differentiate between type of conflict. and thus the Pro c tion•s 
· l.:iboration ] uperfluous and unfounded~ that since cu tornary la can be applied 
r gardle ~s of the type of conmct, there is 110 need for the in ertion of the word 
••customary Jaw•;~ and that if Article :2 of Additionat Protocol I can on) be applied to 
intemat.ional armed confhcts, it cannot he con idered a customary ruJe, 21 

26. he Trial Chamber doe aot . r e with the Defence that th addition of the words in 
question gi ve rise to a new charge. 1t simply c .presses in clearer fashio!l'l the relevant 
,charges. Thi obj ction therefor.e is dism1s ed .. 

2 .. Alnendment to cguat 9 

2 7. The Pro ec 1tion proposes to a1 ,ead th - wording of c-0unt 9 to reproduce lbe 
wordi g of Article J (d) of the 'I ribWlal ' s · tatnte and include all ype o cuhural 
property. . · he D ·fence for Mr · trngar i op · o the a dition o · the words charit • 
and education, th · arts and sciences historic monwnents and works of art and . cience" 
•On the grmmds that th is i · an impemiis ib]e exten ion of the frtdictment. It ~ubmits 
alternatively that the Pros cution should taite which in titutions dedicat d to charity. 
education arts, and sciences and which historic monuments and works of an and 
scien c. were intemionaUy damaged.12 

28. TI1e Trial Chamb ·r finds that the addition of ,the reference to in titution dedicated 
to charity, education., the art and sciences and to hi toric monuments and orks of art 
and . cience is mere1y a .larific · ion,. not a. ne'1 charge, and the propo ed amendment i 
based on conduct pleaded i:n the original indictm.ent. The Tria] .hamber is neve1 hdes.s 
concerned that no material act lia been specifically pleaded by the Prosecution jn 
support of it.'> request. The Amended lndictmen does not sufficiently inform the 
A cc:used o fthe facts under! ying the proposed ne, wording o count 9 _ The Prosecution 
is therefore ordered to specify, where pos ible, hi ch in ti tutions dedicated to charity, 

1 Paro~. 32-37 -0fthe Defenc s reply of:20 Sep•ember 2002. 
i ~ Pa. ,, 20 of Mr Sirugar's motion (No. 1 oOO August 2002 . 
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education, the a.rts and sciences and which historic monu ments and works of art and 

science are alleged to have been wi lfu lly destroyed or damaged. 

D. Application for oral argument 

29. As part of its submissions filed on 30 August 2002, the Defence for Mr Strngar bas 

requested an oral hearing, without giving reasons that would justify such a hearing. 

Therefore, the Trial Chamber dismisses this request and finds it appropriate to decide 

the issues raised by the panics sole ly on the basis of their written submissions. 

FOR THE FOREGOING REASONS, THE CHAMBER: 

PURSUANT TO Rules 50 and 72 of the Tribunal's Rules of Procedure and Evidence; 

GRANTS the Prosecution's Application subject to the amcndme111s indicated above: 

ORDERS the Prosecution to file the proposed Amended Indictment, which will be 

known as the Amended Indictment, incorporating the three sets of changes ordered by 

the present Decision; the new indictment is to be filed within fourteen (14) days of the 

present Decision. 

Done in English and French, the English text being authoritative. 

Dated this seventeenth day of March 2003 
At The Hague 
The Netherlands 

[Seal of 1be Tribunal] 
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