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Procedural Ba~kground 

I. On 28 March 2002. Trial' Chamber TT r fosed an appJication for provisional release by 
Dragan fokic f'Jokic .. ), a cow.ace IS d of the present appeUant Vidoje Blagoje ic 
(''Bllagojev1c '), ' upon the basis that it was ''not satisfie.d >with the t•ruarantees provided'' by the 
Government of &epuhJika Srpska, as Republika Srpska was on~y an entity and not a State.2 
Leave to appe-a] having been. granted ,3 the Appeal Chamber onsidered that a guarantee 
provided by Republika Srpska is valid although not necessa:ri]y sufficient in every as ; it 
upheM the appeal by .fo ·c and grant d provis1onal release to him. 4 

2 On 22 July 2002. Trial Chamb r ll refu ed an application for provisional release by 
Blagoje-,,ric, in which it disagreed with the Appeals Chamber' s ruling in the-Jokii: ppeal 
Decision. and I asserted that it would be ac fog iiltra vires shouid i base its deci ion upon 
such gnarantee .6 The Trial Chamber stated that it was no satisfi.ed that Biagoje i · would 

appear for trjal, and accordingly refused pro'\lisi.onal rele--ase to htm. 7 

3. Leave to app ~al ha ing been gran·ted upon b basis tha the Trial Chamber ha 
excluded relevan e.vidence from its oon ideration of that issue; the Appeals ~hamber he ld 

thru the Trial Chamber wa bo•und to accept and to apply the Jokic Appeal Decisi.on that as a 
matt r of law and for the purposes of the Tribuna] an u d rtaikfog gt · e;;. by Republika Srpska 

qualifies for acceptance by the rial Chamber, whether or not. it is a ov reign State as defined 

in public itt:temattonal la:w.9 The Appeals Chamber neverthe]es recognized tba the I ·a1 
Chamh r may well have reached the. same cou tu ·ion that Bl gojevic ould not appear for 

trial -ven if it had t~ken the Republik.a Srpska guarantee into consideration.I° For thi reason. 
i.t ret , n d the matter to the T ial Chamber for reconsideratio ·, together with a specific 

di rection · o the Trial Chamber to take the Repub lika Srp·ska uarantce into account when 
·- • th · I i detennm mg at ]SSUe. hat course was taken in the hght of he uncertainty created by the 

1 Deci-s;1on on Re'Jucst for Pro isional. Rele,ase ol Ac used Joki~. 2 Mar 2002 ("Jokic Dedsion"). 
1 Jokii: Deci km, pan 25, 32. 
j Decision 011 Application fo Leave to• Appeal, I A r 2002, par 10. 
~ De-cishm on Applica tion b Drngim foldc fOf Provisional Re.lea:;c, 28 May 2n02 ("'Joki · A:p~ l. Oe,cisioo."), 

pp 2-3. 
~ De ision ou Vidoje Bla.goje ic' pplicaiton for Provisional Reka:;.e 22 Juty 2002 ("Orig.ioal Tri.ill 

Ch,unber t)ec-ision"). 
(, Origi.na1 Trial Chamb r Decision, pars 34 36, 50. 
7 Original Trial Chamb~r Deci ion. p rs 5 • 5. 
s Ded,.,; ion on Applk atio11 for Blagojevic for Leave to Appe.il, 27 A1.1g 2002, p 3. 
~ D~ i5ion on Pro"_. sional Release of Vidoje Bla,goje\''tc anrl Dragan Obrnnovic, Oct 2002 (''Originit! 

Bl gojevie Appeal Decis;io1f ), pu 6. 
1 Original B agojevi · Appeal Decisio11, par · . 
11 {bid, par 8. 
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dee ision then under appeal as to whether, despite tbe Tri.al Chamber's view that it cou]d not. 

take that guarantee into consideration, it had ne erthe]e · reached its decision that Bl.agojevic 

would appear for Trial even ff that b'Ua antee , ere takeu into consid · ation. 12 

4 . The Trial Chamber once more refused B]agoje · jc provisi.onal release, u hoJding that it 

«remains not safsfied that if reJease<:. [Blagojevic would apperur fur trial". u The Trial 

Chamber formally oted Ute directio · by the Appeals Chamber hat i was o take the 

&epublika Srpska guarantees in account\ hen determining whether Blagojevic would app ear 

for tria1 if provisionally released_ 1 I then s1at.ed, in relation to its original decisions: to refuse 

to grant pmvi ional re1ease to him: 10 

CO SIDER{ 0 that th decision rn.hn by the ria.1 Chamber to d y 1he reque t for 
pro i~i.onal :rckase wa:s: indep,e11dent of the g1.U.1rantccs provided. by the au:tlaorities 

,hich ga.ve them, 

co~ .smtRl G FURlliER that ~he decision t11ke11 by the , rfal Chamber to dc11y 
tlic requesl for pmvisional release ·;u; de fflcio s.olely based on the fact that !he Trial 
Chamber was. "not atisfi :d thal, if released Mr B lagoj vie woi W appe11r for !Ti " , 

The .rial Chamber refi rred to (a tl1e absence of an .. al new facts [ .. . ] put forward by the 

D fenc•e to cau::;e [[t] to reconsider" its original decision t t ' fus provisional releas: (b . the 

factual material to wh.1 h it had referred in its originaW decisions which suggested that 

Blagoje i would not appear for trial if granted pro jsjonal r lease, and c the p.ro _pect that 

the trial wo ld comme e in May 2003. 

to .appe.al from that dec ision was again granted, upon the basis that, as the ,, rial 

Chamber had conceded that i bad not taken the guarantee into account in it:s originai decision 

refusing provisional rel ase, i was for the fuU Ben h of the ~ ppeals Chamber to determine 

whether he Trial Chamber had failed to cotnply with he direction which the Appeals 

Chamber had g:iven it to take the guar tee jnto c-0nsideration when reconsid ring the 

app lication. 1 

i i Ibid, pair 7_ T he , mbigl.lihe · in chi:: Or:igi:md Trial Chamber DecisiOll w ich led t tlmt um:erta:inty are 
idenlificd in 11 subsequellf ded ion of a el.\Clt -0f 1h Appeals Chamber: Decis.1on Olli A pltc:aUons by 
Blagojev i and Obt'enovi for Leave to Appeal, l6 Jan 2003 ("'Leave lO cision''}, 1>iir - • 

n D · .lsion n Vidoje Bl.agojcvic 's Application. for Provisional Release, 19 Nov 2:002 (' Impugn~d Dedsion"}. 
14 lmpugnerl Decision, p :t 
1 lbfd. p 2. 
JG Ibid,. p 3. 
1 Leave De isio11, pm 9, n . Dragan O ren:ovi-c, anoth r o-. ccused, was not granled le:nre to appeal fr.nm 

the decision of the Trial Ch:unber refu~i ng llhn provi •io11.111 release., because the T i I Chamber had! also 
stared that it would in an~· event have rdus~d him upon th~ basis !hat it 'MIS nol ti fied tfo1t he would not 
pm-ea dangi:'I to ny ,,ictim, witness of other per .cm: , eave De -b ion, par U . 
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6. Blagoj ic rchen filed his Inte:rlocu cry ppeal, 1 the- prosecution responded, l Q and 

Blagoje ·c replfed.20 On 7 February 2003. the Presid nt assigned the pre.sent Bench to hear 

the app al. 21 Blagoj e it has sin,ce fi I ed. as mi Append· to his Inter]oculory App ear. a second 

guaran ee from the government of Repubhka Srpska which affinns the original guarmltee 

given but hich adds nothing to i 22 

The arguments of the p rties 

7 .. In his Iuterloseutory A.pp al. Blagojevic e · s that the Impugned Decision lacks 

"findings of fact" and that it also lacks "a discemabl Jegal reasoning from " hic-h t-0 conclude 

that the Trial Chamber had • . indeed, ta en in o, accoum the guarant of the [Republika 

Srpska] in dete1mining that Mr. Blagojevic tm s a flight-risk i1fpro Li nally rel.eased". ·. He 

su mi1s t at th · rial Chamber did 110 make it lear wheth·er it t.oo . Republika Srpska 

guarantees into ac~oun 24 and that, ha:vmg failed to do so in the Original Trial. Chamber 

Decision, this guarante consti uted a "new fact" which the Chamber could no ignore. 25 The 

Impugned Decision, Blagoj tc suggests, i11dicates a con.inuedl reluctanc of the Trial 

Chamber to accept and app.ly the rul in" of the- Appeals Cham er in the Joklc Appeal 

Decision.26 Blagojevic a~so assert. that the Trial Chambe-r erro eou ly took into ac ount the 

proximity cf th start of the triaiJ as a factor direct1y rele ant to its determination. 21 

8. In its response. tbe Prosecution has maintained ·,rs objection to Blagojevit's 

provisional release and simply ·ncorporated the arguments hich it had made 1n earlier 

l fi Second Appeal fro,ru the Tria.l Cl~mber s Impugned Decision on Vid je Blagojevic's Appli ation foI 
Provisional R.eleas,e", 24 Jan 200 ("]orc1locuto Appeal'') . Tue Registrar d1ou!d note, Whcli oorudcle:ring 
the foes payable to counsel that 7 pages of this 2 page document are unnec~ssmiJy d vmed io lhe hi !Ory 
of lhe PJOC • dings ~ a su~jecl which Bbgojcvi:c had lready extensively covered iP. hi application for leave 
to appeal: Applicahon for Le:ave to Appe.al the Trial Chamber's Second D i ion on idoje BlagoJe i <•~ 

pplicalion f:or Provisional Rele ~e due to the Tria l ha.mber' · Failllfe or Refusal to ornpJ)· with the 
Dire tioif.L,; the: Appc::ds Chamber or i:11 the A ltetnativc Reqruest for Remand to· Cht Appeals Chamb . r so a5, 
to Corusickr Wliletber the :Rir:cord is Comple:le for !he Purpose of Is.suing. an Order for lhe Provisional 
Release of Vidoje Bl gojcvic, 26 o.· 2002 . l t ' at leave application, ni e of the l5 pages ere d 01 d lo 
tile hi IOI)' of th - proceedings., 

19 Pms-ec.ution It spo e lo Bl gojevic's Second Appeal Regarding Pm · iiorui Release, ,'l ! Ja_ 2003 
"R~ oruie• . 

~ Accused Bl:.1 :oje,,. ·c·s. Reply to l1rmecut1ori's Response to the • ec-0111d Appe l Regarding Prnvt ion.al 
lease, 3 Feb 2003 ("Reply"). 

' 1 Ordonnaoce du Prhsi •1 Poi:nmt omimtion de Jug:cs a un College de la Cltilmbrc d ppel 7 Feb 200 , 
:i:.: ppend.i to; Second Appeal from the Tria Chamber 's Impugned •i.s:ion on kloje Bla,i::ojevic' · 

Applica ion for Provisional Reka:se (Second Guarantee of the Govr:mment of the Republika Sips' · m 
Support o ido [. ic] Blagojei.•i~'s Application for Provlsiom1I Release), W Peib 2003 . 

~J lntedOC:LliOry Appeal; par 39. 
lt lmerlocuto'.r}' Appe~.I. par· 43 and 47. 
2 Interlocutory App~al, par 7. 
21' nlcrlocutory Appeal, par 50. 
2' lriter1oc-utoiry Appe1d, par S I. 
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filing . 28 In summary, the Prosecution refers to the nature of the crimes v i th w l tc;h 
Blago'evic is charged (i11 particular, genocide), the fact that a other indic ed pers, n {Ljubomir 
Borovcanin) became a fugitive and remains at large despite an orai agreern.e-nt reached wjth 
the government the Replll.blika Srpska to facilitate his surrender to the Ttibunal. the ease with 
which citizens: of Repubtika Srpska can ll e to what \ as then nown a:s the Fecderal & public 
of Yugoslavia ( .. FRY"), tl1e acknowledginen by the FRY Foreign Minister of he difflcu]ty in 
arre ting indicted \: ar crjminals and the iH:oming trial date, as reason enough to deny 

. .. , . . l 1- 29 BfagoJ lC prov1s1ona re ease. 

9. In his Reply, Bfagojievic submit , inter atia, hat the Pro e-cution s claim in relation to 
Ljubomir Borovcanin is unsupported by any evidence, 0 and ·rhat comments :mad,e by the FR 
Fore·gn Minister a irreteva t lo tl1e present matter. J1 

W. 'n1e scop of th remi tal o the Tria! Chambe:r was limited Lo a reconsideration of the 
Original Tria] Chamber Deci ion with the direction that he Trial Chiimber was to take into 
aocount the guaramee of Republika Srpsk when determining whelher BJagojevlc , ould 
appear for trial if pro-..·isionany relerused.32 Th·e Appea]s Chamber did not di.reel the Trial 
Chmn r to ma e any further findings of fact in relatio 1 to the e idence 1rhich had be n 
placed befo11e it by th prosec tion in the origrnal .application for pro,visi,onal retea:se.JJ The 
argument pu by Bfagojevic that. the Impugned D dsion lack finding of facts is th refore 
not open to him tn his present appeal. e pro ·m11y of the start of the trial dearly may be 
relevant to the determination of the pl"o: isiona] rd a&e apprcation, as it has a bearing upon 
th,e weight to be p1aced upon the pplicant's personal und Ttaki.ng to appear. Bu it is 
irrelevant to th weight to b p laced upon the Republ i ·a . rpska guanmtee. he statement by 
the FRY Forei.gn Minister \1itas re]e ant to the case put by fl1e pr,osecution that it is easy for 
citizens of Republika Srp ka · o flee to the FRY ahhougih the Tria.l Chamber does not appear 
o ha e relied upon that tatement ll, too is irrel vaint to th eight · o be ti)1aced upon the 

13 Pro1,ecution s Respcmse, par l 2. 
Prosecution' s Response. pa lJ-1 6. 

~n Reply, pars 1-3 . 
31 Rep,ly, pmr 4 . 
. !l Ongi md Blagoje ic ppi::al Deds:iot1. par 8. 
> In II eparate Opmiori appended to tbe Origi mil Bb.go,· evic Appeal Decision, fodge Hwlt stalc:d 1hat :mother, 

s1.1bs.'diary, r ason for telurning the matter tD lh.e Trial Charnb , wa::. that the pleadings in tflat appeal 
indicated !hat there were strongly disputed issues of fact i.rwoJvod iu the matters upof! w · ich frn: prosecution J.elied ir1 its oppos:itio lo the gralill of provision:il release in relation to Blagojevic, for which then;: were no dear findings of foci, and it ,s: nec:es ii.TY for the Trial C:hambe to deiormine them. The orher mi;imber.s of th Appeal. 1:wmbcr did 11.ol, , owever, inchJd such a re:q11irc . nt in 1he Appeals Cha r ' · decis.ion. 
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Republika Srpska guarantee in thi appeal. TI1e Appeals Chamber does no,t propose to pay 
any :r gard to either of tho,se matters in this appeal .. 

1 I . The only issues which a.rise in t 1is appeal are: 

( } Did the Tria.1 Charnber com1:>iy with the d.irection by the Appea~s Chamber to take he 
Republjka rp ka guarant e into account when detennining whether Blagojevic would 
appeax for tn,d if gra t.ed pro faional reJ ase'! 

(b) If the Trial C'hamh r did not do so, :vhat order hould ow be m de by the ppeals 
Chamber? 

(a) .Did tlrn Tr:ial Clwmber comply with the directio.n of the Appe4ls C/J'amb r? 

12. Th relevant passages froni the Impugned Deci.si.on have a1read been reproduced in 
this decj s:ion. 341 Th y demon trate a dear c-0t1ce sron by the Tri.a] Charnb . r lhat it 1 ad not 
considered the guarantee pr-ovided by Repubtika Srpska when ocigina.Uy detenniniug th.at it 
was !:lot sa isfied that he would appear for trial if granted provisional release. ln ord r t.o 
con pl wtth the direction which was given to it by th Appeals Chamber to take that 
guarantee into account lherefo!'e, the cho ice posed for the TriaJ Chamber in order to 
ove:rcom the ambiguity in il:s origina] dee-ision wa:s a clear one. A stated in the Leave 
Decision/5 the Trial Chamber could either -

a) expr ssl.y ha e held that, notwithstanding th validi y of the RepubJika Srpska 
guar.antee, it. was no.t s.ati s.fi ed tha:t B iagoj,evic would appear for trial if pm i iona lly 
r-eleased· or 

(b h~ e hel.d that once the validity of that guarantee was taken : nto account. it was 
satisfied th t Blagojevic would appear for trial if" pro,visionally released. 

However, the Tlial Cliamber did not expressly acknowledge. or give any dear indjca ion. that 
it. had comp]i ed with h di rocti on of the App -al s: ' hamber. 

13. As the Leave D cision stated/ b the Tri al Cham.ber' s refer •nc-e to th absence of any 
.. real new Facts[ ... ] put forward by the Defi-n.ce" which would e-ause it to '•r;econsider" its 
o:rig:inal d ision was trictly correct. in that the Republika Srpska guarantees had been put 
forw rd by the D fence before tho . e decisions wer gi veu. and they could not be described, 
stricUy, as ''new" facts. But, as Blagoje,,.ic has pointed om 31 the existence of those 

Pa _grnp:h 4, supra. 
n Leave D::cision, par 6. 

lbd, par IL 
~7 inter lorutory Appea.l, pat 4 7. 
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guarantees were fac wh:iich had to be consi e:red by the rial C'harnher for the first time, and 
they were the:refore '·'new• to the Trial Chamber's consid.erntion. The contrast bet\: een the 
Trial ha.mber's expre s referenc ci the-absence of .. n v' fa.ots and its silence conceming 
the presence of a fact which was ' ew" to its onsideration strongly suggests chat indeed tt 
did not lake those guarantees into co11sideration as d.irect d. 

14. The Trial Chamber was invited to cJarify the issue raised proprio motu.38 That 
invitation was intended lo give to the T1ia] Chamber the O{ portunity to oonfmn tha:l it had 
a.ken the guarantee into account, and · o explain that the abs :nee of any · press referenc,e 1n 

1he bnpugned Decision to having don so was no more than an versight. The Tria~ Chamber 
did not respond to that invitation, which Leads to the inference that it was unab[ to give such 
a confi.nnati.on. The Appe..als Chamber · s satisfied from this and all the citcmns a_nc s that the 

- Trial Chamber did not comply with the direction to take the Repub]ika Srpska guar.mtee into 
acceo n in its l"econsjderation of Blagoje i 's app]ication for pro is ionai release. 
Notv,dthstan.ding the submissfon made by Blagoje ·c that the Impugned Decision .. seems to 
suggest a r luctanc by the Trial Chamber to accept and app ly the dectsion of the Appea]~ 
Chamber in Jokil::",39 it i unnecessary for the purposes of this appeal to determine hy the 
Trial Chamber failed 10 comply with hat directiOl.'I. lt is sufficient to say t·hat the fai lure of the 
Trial Chamber to comply with th direction has led to an unfortuJr1ate and whony \UlJlece .. ary 
delay in reachiri.g a proper concluston in relation to the liber y of Blagoje ic. 

(b) Whal order sho11ld 110w be made? 

l 5. Th,e origi.nal findi11g by the rial Chamber that, wh ou reference to the guarantee, it 
was not atisfied that Blagoje\.i c would appear for trial was not intended o be in issue h the 
reconsideralion which -,. _as ordered. Ii is thus ot in issue in this appeal . The only issue 
iVhich rem in to be detennined in th application for provisional releas is that which the 

Trial Chamber has falied twice to consider: v hether Blagojevi6 ha est:abli.shed tltat, when the 
a1id guarantee from Repu lika Srpska is a en into account. he \l m appear for ,trial . o 

purpose would b erv,ed b (,urning ,that is ue to the T ' al Ch.amber ye again to determine. 
Tber if> no other factor which would require the matter to be returned to the Trial Chamber, 
as the Appeals ham er i.s now in the same position as he Trial hamber to determine tl1at 
one remaining issu_. 

··s Leave Oe.-cis ion, !)Qr 16. . 
.w 1nterl.ocutory pp,e I par 50. 
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16. Th guarantee gilven by Republika Srp ka is relevant o the issue of whether 
Blagojev1c wil.l ap . ear for trial becan e Repubhka S1pska has the power w arrest an ac used 
\ . ho fai ls t , return into custody in accordance with a personal undertakin to do so. Whether 
its guarantee i' sufti.cie11tly reliable to produce a satisfaction that a particular accused ill 
appear for tri al mu.st be dete:rm.ined in relation to the circumstances which arise i·n I.tat 
particular c-ase.40 It1 the present case, ith a finding that . l:agojevic's own per-sonal 
und rtaking i not suffic:iertt to produe,e that satisfactioo 41 the ref ability of the guarantee must 
be substantial indeed before provisiona:J release •could be granted. \ hat th ... n, is the Hkdy 
athtud of RepubHka rpska to arresting this particu lar accus d if he fails to comply with hj,s 
personal tmderta]dng1 The ppea ls Chamber disregards the unsupported claims of the 
pliOsecution in rel ation to Ljnbomir Born fanin, and observes that, even if he incident were 
to be e.stabHshed, the circl ni tauces .alleged consti tute only some e,.1d nee of an 
uncooperative attitude, and they have litt]e bearing upo-n th reJiabmty of a guarantee gi.ven 
b Repub1i ka Srpska. 

17, Blagojevic is charged~ int r alia. ,, ith genocide arising ou of the ev,ents t the 
Srebrenica ••safe area" in Bosnia whi:ch are well kno '11, Bfagoj ic is alleged by the 
iod ictme ·· to have been at the rele ant time tlile Commander of he 1 ~1 Bra:tuaac Light Infantr 
Brigade. which (th indictment aHeges) , as responsible for the security ,of patt of the 
Srebrenica safe area".4 Blagoje · ic is: an ged to ha e been r sponsibJ for planning. 
directing and monitoring the activities of all subordinate formations w1thin his Brigade. 4 The 
Brigade is alleged to have been responsible for all prisoners ca.pt r d, deta:inod or killed 
with_in its zone of res,pot1sibiht ,44 and Blagojevic is charged both \ ith command 
responsibility for the activilics of tho e under his command and with indi "du I responsibility 
(including participation .i . a joint criminal enterprise to kiU Muslim men and to transfer 
forcibl y women a11d chi ldren from the Sr brenica encl a ). 4 

t . Blag ~evic is thu a:Heged to be at a high 1 ve1 in the bierMChy of respon ibility for the 
crimes charged. Republika Srpsb,. has so far fai led to arrest any persons indicted by the 
Tribunal. and there .is a suhstantiail d isincentive for it to arrest this particular accused who 

.en Pr.o.1·ecu·J.or M ks.ic, IT-95-r fl . R65, D i:s,ion on .Ap al Again.~:t Refusa'i tQ Granl P:rovisiOJ1a1 R lea e, 8 Oct 2002, pars 9, I L 
41 See J)'<)r • upra. 

Ind icm1e111, pat 1. 
~. ibid, par 2. 
• f f- id, par 36. The ~. oniing of lite indictment upon thi'> isS,tie :i5 I.Did ar as to the llailll't of the 1espon ibiJity al leged. 
<i Ibid, pars 2?- 4 . 
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must ha e substanti.aUy aluabie information which he •COu]d disclo e to the Tribnna] if 
minded m cooperate should h be re urned to custo y. In he hght of the finding already 

made that BJagoje iC' s own per:son_aJ undertaking is not s.ufficien to d mons, rate that he win 

appe.n- for tria l, the Appeals hamber i:s not saU fied that he wiU do so even when the valid 

guarantee from Republika Srpska isl , n i tu accouut. 

Disposition 

l 9 . The ap eal is dismissed. 

Done in English and French, the Engli h te being auth.o . itative. 

Date.cl this 17th day of February 2.003, 
· t rheHagu~ 

The elh rlands . 

9,_;_;· ,LJ-

tSeaJ of the ' rlbu nal] 

9 

- · Judge Da jd Hunt 
Pre iding fodge 

t - February 200 




