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TRIAL CHAMBER U ("Tria] Chamber") of the International Trib nal for the Prosecution of 

Persons Re.sponsiblle for Serious Violations of fot,ernati naJ Humanitmian La,; ' ommitted in the

Terrirory of lh Fonner Yugoslavia since 1991 (''Tribunal" or "I TY'' ), 

NOTING the Trial Chamber's .. Decision on Joint Defence fotions for Reconsideration of Trial 

Chamb r' Decision to Re ie\: An Discovery Material_ Pro 1ded to th Ac-cused by the 

Pro.secut' on/' filed on 21 fanuary 2003 c·Ded ion"), in whi h the Trial Chambe[ ordered the Office 

of the Pm ~umr (''Pro ; cution" to deliver: (1) copies of all . itne s tatemeats of the witness.e 

11 horn the Pros cmion int ids o caJJ for rial; and (2) copie of all e hi bit e Prosecution intends 

to lender at tri 1 ("Req tcd Mateiial •·). 

BEING SEISED OF two motions for cenification for Lea, e to appeal. the Deci ion, pucuant lo 

Rule 73 f the Ru]es of Procedure and Evidence (''Rufo ' '), fHoo on half of AccuSied Vidoj.~ 

Blagojevic1 ,nd Dragan Jokic. and fiJed within the seven da , of the tili ng of the Ded io11, in 

accordance with Rule 73(C).3 

NOT1 G the " ccu ed ikolic's Motton t Order th Pr,osecubon to File opic of AJl Witness 

S tatements \'lhom the Proseculion Ia tends. to Call fo Tria and Copie · of all Exhibits the 

Pro ·ecution Intends t Tend rat Tri- v• filed on he.haff of A cu cd Momir ikoltc on 28 Janum:y 
2003 and discuss.ed in a separate deci ion delivered today,4 

NO ING that the Accused Dragan Obr novic did not file any motions in re1ation to the Deci ion, 

NOTING th ''Prosecution' s Con olidated Response to Defence Reque ' t for Cenification to 

Appeal Trial Ch mbe:r' ' Deci ion to Rev·ew Tri. l Mat rials" filed on 6 February 2003 

- r•Pr,osecuti n Consotidated Respense''), jn ,; hich the Prosecution submi tha-t the Trial Chamber' 

rec-eipt and review of th Reque ted Material · wiU n t affect the fal and xpedhious conduct o lhe 

1 Vi'doje Dlagojevic" - Roqucsl for Cc11ificatioo i Ap ail the Trial Chambel'' De -'sion on faint Defe.nce-Motions for 
Re -on ioora.tion of the Tri. l Cl'lambe.r's ed:rion to Re ie all Discovery Male:lrials Provided lo the Ac used y the 
Prose u1ion & Rcqu~t for a Suiy of Execution of Ute D isi ·, filed on 2S J a11muy 2003 "'Bh1gojevk: R,eques1"). 

Rcqu t of Dragat'l fokj < for Certification for Appe-al o Decisi 1 on Joint Defence Mo ·ons for Ream, ideration o 
Trial Cham .r' Decision to Review All Disco e:ry Material ' Pi-ovided !o the Accused by !he Prosecution, and Mooon 
for l111mcdiatt"; lay of Order for De-1:i,recy of Doc'l!lme-nN t Trial Chambet P !'I.ding Judgement of AppeaJs Cham!bcr, 
filed 011 27 J11nu.ary 2 OJ ("J · i 'Reqm~sl") .. The rial 01amber not,e that lhe Jo j( Request was 1mproperJ , fiJed on 27 
Jar,li;if 2003, 11s :te pe;rson .signing oo half of I Drng:m Joltil.': is, a '' legal 0011sU:lt;m ", ntthcr than Je4d c-01.1n l or co
cotmscl ilS-'ig;®d by lh Registra ; in violation of An ick l6(D} of th Directiv on the As&i...;nmcnl of Defence oun.'i.Cl, 
On 29 J::muary Z 3, th ]oki.c Defence re-filed !lie motion with lt\e proper ·'giu1t11rn , Wtfle 1th1. Jo ic Defence did! 14 
·e.~ lca"'r: from the Trinl Chamber for :lll extension of 1:ime lo propetly fil the motion .utd d id llOI pl'ovide ,in 

cX:plsum1k1n lo the Tnal Ctu.011be1: a to why the inintl motion was improper! y -igned. lhe Trial Cham , in this. 
in~tatlce, will ,r ept !he Jokic Reque. t as vaJidly filed. 
· For Lhc purp • f lhc seven d!a s re-quired undc:,r Rt1lc 73( ), th.c Trial hamber wtn c~midcr the foki(. Reqt1e..•;,t as, 
ha vmg boon 1led Oil 7 January 2003 . 

ca e, o ,; IT-02-60-PT l O February 2003 
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proceeding ,or the. outcome of he trial, but racher iU facihtate and expedite the proceedings, and 

is ''withiu the sound di · retion of the TriaJ Chamber a1td i not an appropriate i ue for intedocutory 

appeal'',5 

OTING that lhe Jokic Request submits that the effect f the Deci ion. lf e · med, 1,vould: (1) 

permit di do ·nre to the Trial Chamber of materials chat is not provided for in the Rules; and (2) 

place materiaJ before th Trial Chamber tltat may nev r become ,eviden thereby causing bias and 

unfairly influencing the Tdal Chamber. 7 

NOTING that the BJagojevlC Reque t submi ts that: {l) the "pre~trial. revi.ew'' of the Requ.e Ted 

Materials by the Trial Chamber ,,.,,m l<ad.ve1 ely impact upon the fair and expeditious conduct of th 

proce din• •· a · Lich re vie · may lead to the rial Chamber prejudging f sues of ad:missihility of 

videnre be or hearing tlhe parties/ (2 -th · t such r view is not "necessary" for a Trfal Chamber ro 

fhlfil its obHg tion under th Stamre and the R'l.lle.&·9 {l) the Rules ;peci:fically do not pn,vide fo 

di cJ ure of lhe Requ t d Ma erial t TriaJ Ch.amber, but only to the defence, thereby eelting 

to maintain tl1e proper tandards and burdens of pr-oof on the Pro.securtion~ w 4) that lhe TriaJ 

Chamber places ;.undue emphasis'· on the effective management of the trial.. and doe . not 

adequately r,ecogni e the role of the parties .in dec1sjons th l the Trial Chamber will need to make m1 

i · ·ues fl lat d to witne ·ses and their testimony., and admissibility of documentary evidence; l I . 5) the 

Decision, through it reference to Rule · :54 and 85(8),, 'implies that it coul assume the task of 

filling in t e- gap in 'lhe Prosecution case" thereby leading to an abuse of the Trial Chamber' s 

power under h Rules and Stamte; 12 and (6) the Decis:ion vkilates lhe principle of e.quality of arms 

central to a fair trial, as tlle Trial Chamber will have acce to Pros uhon · atem.ent ·· before trial. 

thereb p sibly influencing the Trial Chamber, wh:ile the Tria] Chamb r win ot have access to 

,,.... such statement of Def-en e witt, es e · due to the Ace n ed' fundamental. right to remain :srlent.' 3 

NOTING FURTHER lhat the Blagojevi6 Request characterises the Request d 1fo:terials as 

•·confide ,tial and privileged disclosure rn terial."J 4 

4 Docisiorn on. Accused Ni .oli '' .s Motion to Oroo.r tire Prosecution to F" le Copies of Al!l \ ]tness Statemen Wh.om the 
Prosecution h11.emls to Call For Trial an J opiies of Al! fahibits tire ·Prooecut.ion I t ·nd, ru cnde:r at Tr".al, 10 February 
200,3, 
:'i Prose Lnion Consolidated Re poruie, para. 4. 
6 Jakie Request, para. J . 

JokiC:: Re-quest, l.)a{a. 3, 
Hlagojevic Reqiue.s,t, paras lO and ] 

~ Blagojc-vic Request. para. 9. 
10 Blagoj~.., i:C: Rcque~D, p1Ira. 12.. 
11 B a_gojevi:c Ru111t=Sl, para. 13 , 
11 Blagojev tt. RiequeS'l. p ra. 14-15, 
I~ Blagojcvic R,eque~t, PlilII\. Hi 
14 Blagoj~vic'. Rcq1.1e -· para. 9. 

J. rn February 200 
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NOTING lhat both the- okJc Requesl and Lhe Blagoj.evic Request ubmit thai: while he D d ion 

may reflect the pr ctice of cermin Trial Chambers, a ili a not provided for in the Rul • the pra tice 

of delivery of the Requested Material. to a Trial Chamba should be reviewed by the App als 

Chamber to promote uniformity between the ; rial Chambers and predictability in the proceeding • 

as weU as removing any perooptioil o,f bias or unfairness in his ca. e, 15 

OTI G F . RTHER that both the Joki,c Reqrue: and ch Blagojevic Reque t ubmit that. once the 

.material is delivered to th Trial C'hamber. lhe h rm to lhe faimes · and outcome of the trial is 

.. i:rrev,er ibie", and therefor,e the i. ue needs to b addre ed by the Appeals Chamber}tl-

NOTING that Rule 73 {B) pro id 

Det;isi.ons 011 all molia11 an:, -(hout i:medocu1ory ppeL\l , ave wi1h cenificalion by the Trial 
C!iambcr, whlcl:I m:i. grant. such ertil1cati ri if the d.ecisi-ou in olves an i ue that would -~gnifi ·antJ} 
al eel ihc fair and expe<lil"io11s condll!C-t of tire proceeding m lb.e oir ome of I.he 1rial, 11:llcl for which, in 
1hc opinirm of the Trial C.hamber, ,n immediate r,csolution by the Appeals Chamber may Irn1lerialt · 

advance U1e proceedings. 

RECALLING that the TriaJ Cham er f und in the Deci sion lhal the Requested ,fa.teria.l are 

ne ary to th Trial Chamber efficie.nll, folfiUing its functions and obligali ns under the Statute 

. nd the Ru]es, because the rnateria] · sough( by the T1'ial Chamber ·hall pro ote effel..4.ive 

management of the tria] as: 

rhe Requested Materirtls wm further assist the Tri I. Chamber in ensuring that the trial be 

••fair and expeditious" pursuant lo Article 20 ] ) of the Statute, and in guarante in,g the right 

of the Acc:u ed "to be tried without undue delay" as enshrined in ArticJ" 21( )(c) of the 

tatute, and will in no way in ringe upon the right of the Accu~od to be p:esuroed innoc ut, 

a:s. nshrinoo in Artide 21 (3) o the atute; 

the Requested Materials · haU assist the pre~trial Judge ]n ulfimng hi obligations under 

R le 65 ter; 

the Reque ted a ri l hall assist the Trial Ch.amber in f.i lfilHng its obligations under 

Rute 73 bis inc]uding irit 'r alia determining the number of witnesses hat th• Prosecution 

m . call, and detennining h (i.me av . Bab]e for the Prosecution to, present evide:n e~ 

the Requested Material · hall ssist the Tr.la) Ch1Unber jn fuJfi.Uing its obligatkm under Rule 

71 to ,order proprio motu, in d1e inrerests of justice, th.at a deposition be taken for use at trial 

in lieu o live leslimony; 

1 Jo i.c Reqrne I.,, pan. 5· .Biagojcv.i Rcquc ·t, piu-a. I 6(E . 
Ill .l'oki<! quest para.4; Blag,oj. vit Rcqut"-st, para. 6. 

IO Febnuuy 2003 
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the Reque ted Materials halJ a i l the Tri 1 Cham· r in making decision thrnughout ch 

c u e of th proceedings , in ·Juding decision.~ n admi sibiUty of eviden e or the Jength of 

examinalion-tn-chi for cro -e amimllion neces ary for a particular wim - ·; and 

the Requ d Malerial ' ··hall a ·si ·t the Trial Chamber in determining whether i must 

~xercis~ i · powers under Rule CJ8 to order the production of addi tional evid nc or summon 

w1rness.e • 

CONSIDERING that a Trial Cham r. compo ed o profes 'ional judges must ~ - e&s on a a· by 

as,• ba i th e, t n o ,; hich the Reque ted Materials may be nece ary to iI efficiently fulfiHing 

ic unctions and obligations under the- Statute and Rutes, 

CONSIDERJNG that th Trial hamber maintains that the Re,queuted Material i . ital to dris Trial 

Chamber effici ntly fulfiUing i~ function and obligations under the Stat te and Rule in chis 

concrete case, due to the lW'ge nmnber of proposed itness.e (al pre ent, 123) nd propose 

hibit ·• and deci ions th.at will need to be 1ade in rd tion t both, in ·luding pro e,ctiv measures.17 

(at present, 9 witne:s e have been design ted. by the Pro · u ion 

for pcote"ti ve m asures) and hearing wimesse pm uant to Rule 92bis, 

' 'protected,. pending r- guests 

RECALLING that imilar reque hav been made by other Trial Chambers in the pa t and have 

been -~ompl.ied with, 18 

CONSIDERING that the TriaJ hambcr furth r heJd in he Deci ion th l th the material will 

n er be regarded as · 1iden e b 1 profe ional judges unles and u til u mittoo and admitted in the 

course of tri a1 .in cc rdanc with the Rt Je · 

,-. CONSIDE , G th.at Article 20( 1) of the _ tatule est " a Trial Charnber with the power and Ille 

duty to ensure th ta Dial is fair and expeditious and that proceeding · are conducted in a oord:rmce 

with the Rul es, , ith full I -~p t f r the right of the accu - ! and due reg rd for he pro ection of 

vi ·tims and witne, ses, 

CONSIDERING th t t · is approach is also r ken on. th 1 sue of d.i.squalification o a judge itl Rule 

l 5, whic provi in part: 

f .. . I 

17 Too Trial Cham r IIOICS. the 'fria.l Cha.moor Orel.et in Pro.ft'Cll tor it. Da,·io Kordfrt and Marfr, Cerke1,, in which il 
orcl~rod that the Pn)Sec: tion pro idc it 1.vith both r _acte-d Rd unr-cd2.c1ed copies of aU willleJ trtwments that 
.- ;ompaJ1i· · I.he ,mended itidic em, hen on 1rm.atiou as . oughl in order to revie'> red··c:1ions made for purp ··ci, o:f 
witn or i.clim prol lion "for appropri,uenes~''- Pm E!C:i#O,· • Daria Kordic.r d/'id M'1rio Cerkez., Case o. lT-95-
141 .. ·M', Ord •r fm Di.sclo 1.1Ie of Documenl 1md xlc11sion of Pmtecliv J\;1easurcs, 27 o veotber l99 . 
IA ' ee, .g., Pm,tecutor , la o Dok.,ntm(J'ilfr/, Order, 28 · ovomber 1997. 

ase _ o.: IT •02-60-PT JO Fcbruat 2003 
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(C) The Judge of lhe Trial Chamber ~ ho rcv.iews an indh:tmenil agains• an accused, pun;uant to 
Aftide l 9 of lihc 'uuutc and Rul,. 4 7 or 61, halJ ool t,.., disqualified. for sining a. a member of tm: 
Trial Chamber or the trial of th l -1'--'Cll!IA!d, Such II Judge ~ball also rio• b disquali ,1ed f:Of" ·tling a 
a menil,e;: f ~he AppcaL-. Chamber, or as a em.b« of a be.nch of three Judges appo.inted pu-· ua11t 
to Rules 65 (D), 72 (B) ii) or 73 (B), to hear a:f'IY ap 1 in lhat case_ 

CONSID.ERING t:ha . · hen Rufo 15(C) was first adopled. it provided for h disqu.alific..aition of a 

Judge who reviewed an ind.ictme t from "itting al a member of the Trial ham ir for the trial of 

that accused, and that the ru]e w ubsequendy amended to reflect th.e fact ilia judg~ at the 

Tribuma1 are p:rofessi,ona] Judges who wiU base M)' decisi m1:; only on th e idenc:e ad.milted at trial 
and not oa any supporting material received, 19 

CONSIDERING, that this approach was only r - nlly reaffiimed by 1iaJ Ch.amber I in the case 
Pro ecutor . Galic, which tated thal ''[t]he Judges f thi Tribimal are prof, · ional Judge w1th 
. olid ·. perience in handling information in the c:rim1nal legaJ context and notably di tin ui hing 
between fa ls e · tablished at trial and fact · de-rived from el ewhere,_'.:io 

CONSIDERING that Trial Chambers have - and must have - dis.creti.on in io erpreting pmvisions. 
of e, tatute and R uJe to, be l manage the conducit o the trial proceeding , while a]wa ensuring 

th t the rights of the accused are run re ·peeled. a.nd that in rehtH n to the is ue of •obtainfog too 
sta.tement.s of proposed Pro ecuti n witnesses and proposed exhibit in advance of the witnes 
testifying or the exhibit being tender d, practice am.oog T1iaJ Charn~rs ha e varied ·111 term of die 

length of time bet _ ttj)jl tbe deli very of the rnate:rials to a Trial Chamb r or eve-n whether the 

tn.'l!teriaL are ev,er el-ivered to a Trial Chamber, 

NOTING the tlextbiHty and discretion of Trial. Chamber to l'equest uch m terials i explicidy 
provided for in the Ru] s of Procedure and Evidence of the foternational Criminal T1 'bunal for 

Rwanda ("'ICT'R '), wherea · the Rules of the Tribunal ar•e s.iient on this matter. Rute 73 bi B) of 
the lCT.R pro · ides in relevant part: "The Trial Chamber or Judge . , a; . order the Pro u ion to 
provide the Trial C amber with copies of written statement cf each witness wholn the Prosecutor 

intend · to call to testify." The Trial Chamber nmes that the lCTR Rules do not contain an id ntical 
ule o the ICTY Rul 65ter,. but that the obligation on he Pro ecution :required under Rule 65 te.r 

(E) of the ICTY Rule ' are retl~ted in Ru]e 73 his (B) O the ICTR Rules, 

19 ]n relation to 1his change., R~le 15(C) was first mc:nd.ec!I at the T\ventied1 Pl ,mn• ession. 2 July l999 
{rT/32iRcv.J 6), at which LimG the non-disqualification of a j dgc wh co111firmed an indl ,tmc c fr-om Hting .as a 
mernbcr of 1h Appeals Chumber m a bench <f three judges was l:lddc<l_ Ai lhi: Twcmy- u· t Plenary Se1 . ion, 17 
November 1999 (ITt32JR.ev, 17) • .in lhB first sen cncc of th~ sub-rule-, the words "shall not s.it as a member- of 1:1:te- Trial 
Chamber"' were replaced wath " shaU 11ot be di. qualified for sining a: u member of ttle Tri.al Chamber" for the 1rial of an 
ac 11 · who . e. indic1ment that judge confirmed .. 
li) P rosEt'ULOr . Sumisfrw Gali(, Case. No IT-9·8-29·-T, Decision on the : fcnc · Motl ·. for Withdrawiu of J1mlg,e Orie, 
3 Fe ruary 20013,, par . 8. 

Case No.: lT-02-60-PT l O February 2f)O 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

11 I II 

NOTING that a Trial Chamber may grant certification if the decision involves an issue that would 

significanlly affec1 "the fair and expeditious conduct of the proceedings" or "the outcome of !lie 

trial", and for which. in the opinion of the T rial Chamber, an immediate resolution by the Appeals 

Chamber "may materially advance the proceedings", 

CONSIDERING that the issue that the Trial Chamber must assess for certification is the delivery 

by 1he Prosecu1ion to lhe Trial Chamber of copies of all witness statements of the witnesses whom 

lhe Prosecution intends to call for trial and copies of all exhibits the Prosecution imends to tender al 

lrial, 

CONSIDERING that, in the absence of a clear Rule providing for the delivery of the Reques1ed 

Material to 1he Judges sitling in this case [i .e., lhe pennanem Judges of Trial Chamber II and the ad 

litem Judges as from the date of their appointment and assignment (as of 21st of April 2003) to lhe 

case), and to not run any risk in this complex case by starting with an unsettled question. only a 

decision by the Appeals Chamber on this issue will provide a sound basis upon which to commence 

the trial scheduled to begin on lhe 6'h of May 2003, 

FINDING THEREFORE that the issue is one that would significantly affec1 the expeditious 

conduc1 of the proceedings and for which an immediate resolution by the Appeals Chamber may 

materially advance and safeguard the proceedings. 

FOR THE FOREGOING REASONS, 

HER.EBY GRANTS the Jokic Request and Blagojevic Request for certification pursuan1 to Rule 

73, and FCNDS 1ha1 it is for the Appeals Chamber 10 gram - if deemed necessary - the reques1 lO 

_, stay the deli very of rnate,ial nOI yet delivered to lhe T rial Chamber. 

Done in English and French, lhe English version being authoritative. 

Dated this tenth day of February 2003, 
At The Hague 
The Netherlands 

Caso No.: IT-02-60-PT 

t/w. JJ'\cw.1""•~ 
Judge Wolfgang Schomburg r

Ptesiding 

[Seal of the Tribunal I 

7. JO February 2003 




