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l'RIAL CHAMBER II (''Trial Chamber") of the Inl,ernaho . al Tribunal for the Prosecution o. 
Person R - ponsible for Serious Viofalion o:f In:temationa~ Hun anitrui-:m Law Committed in the 
Temmry of the Former Yugo lavia since 1991 (''Tribunal") 

BEING SEISED OF the four motio · of Dragan Obrenovi(':, 1 Vidoje Blagojevid.2 Dragan Jokic 

and Momir Ni oli<f (collectively, ''Mo ·,0 1 .,) which objecl to the Trial Chamber's reque r co be 

provided with the . ame materials that were. provided by the Prosecution to the Defence th.rough 

disc]osure 

NOTING the '''ConsoHdat d Pro ecutiion Respon e to '•Joinf') Defence Motion for 

Recon idern ' on of Trial Chamber's Deci ion t.o Review aU msco ery Materials Provided t the 

A .cu ed by th Prosecution,' filed on 10 January 2003 {'"Response"), following the Triall 
Chamber· Dedsion of 7 January 2003 5 granting the Pro ecution • s req uesv 10 file. a consor dated 

response and an •exrensioa. of ltrne, 

G the request ade by thi . Trial Cham her at two Statu Conference!. that this 

Chamber rec-ei c the ·• " rne materials" disclosed by the Prosecution to he Defence uring pre -tri a] 

discovery ••Requ - t") in order to be prepared to make ded ions that effect preparations for the trial 
an decL ions during tr.iaJ including those on admi sibility of evidence,6 

CLARIFYING that the T1iaJ Chamber did nol intend that ma:terials falJing under Rule 66(B) of the 

Rule of Procedure and Evidence of the Tribunal ''Ru,e~ ·• were to be con jdered inc1utled in th 

Request, 

NOTING t at uch simi]ar; requ - t have been m 'e by other Trial Chambers in the past and have 

be n complied with, 7 

NOTING that the Motions characteri - the Request as seeking ••an• m,Heriai disclosed b · th: 
Prosecution t:o the-D fence through di ·covery, 8 

1 Ac used Obrenovic' s Motion for Reconsideration of Tri , Chambers D,ccision 10 Review al.I Dfacc;;ery M:icteria:ls 
1\-m·tded t e Accused by the Pro - ution, filed 13 Dec m -r 2002 {''Obrcnov:ic Motion''), 
2 Accused 8iagojevic' Motion for Roconsideration of tbe Tri.-1: Chamber' Ordier to Uie Prosecution lo Ploduce IO the 
Trial °'1,::imb rr aU of the Discio nm: Material Provided to th:e Dclcme P11rsuan1 10 the Pro ccu tion' Disclosure 
Obligations & Rcqu:e t for- Stny of EKooulioti1 of loo Trial Ctwnber' Orde~ Request for Le e to Accept Motion in 
faces of Page Limitation, dated and filed. 12 IDecc:911:Jer 2002 C'Blagojevit Motion" . 
:. .Motion of Dragan Jakie for Order 1hru Trial Chamber Not De Supplied with Materials Di closed to Defence, dialed 12 
Scptembei: 2002 and ]2 Deiccmber 2002 ("fobt" Motion'"). 
·• Accused Nikioh '.s Motion ror Rcconsider:n.tion of the Trial harnoor's. Reques ,10 Have Acces 10 all the Dis losure 

alc:rfal Provided to the Defence, dai.cd. aoo filed 13 Dccemher 2002 ( 'Niko.Ii( Motion'')_ 
5 Decision in Prose !:Ilion Reques• to Filed ConsoJidat::d Respon e co Defence Motions f Reconsideratior1 of Trial 
Chanibc~' -Dcc.isio11 to Review all D.iscuvcry Mate.rials on to Jar111ary 2003, 7 January 200:1. 
~ Smtu Conference. 27 November 20(}2, T ._76-77 ; Statu · Conf rcnce, 19 July 2002, T. 5-6. 

· ee, e_ ., Pros-eculor v .. Sfa.,f<o Dokn,an~,vu! , Order, 2 November l 997 . 
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OTING that the Motions object lo me Request on the gr und that, inter ali.a: (i) the Request 

doe ' not fal within the Ru1es·9 (~i) the Reque, t impinge~ on the Pro, ecution ' discretion t.o . elect 

which. malerial.s to put into evidence·w OH) me Request •·confuses'' tlle j udida] and proseculmiaJ 

functions, including the function to investigate~ 11 (iv) the Request places materials be m;e the Trial 

ChambeT which the Defence wrn not be pro- ickd an opponunity to obj.ect t:o or comment upon~12 

v) the Request plac -s before the Trial Chamber material whkh may be hTeJevant to the factu~ 

a1Jegatfons in the Indictment .. and 1rutte,rial wl ich would not admi sibie under the Rules and ma 

be highly prej1lldicial; 13 and (vi) th Request vfolates the basi • rights of the Accu ed including, .inter 

alia, the right to be pr-e· mned ·nnooent and the right f era s-ex:aminati,on.14 

NOTING FURTHER that. at lew;.t two of the Defonce motions object to lh.c TriaJ Chamber 

Reque t as clarified, namely to receive witness stat ment . of proposed Pro ecution witnesses and to 

- 1,1eceive all exbiNts proposed on the exhibit Ii t.. 1;; 

-

NOTING that in the Re pon e, the Prosecution subm.it that ~t does not object to the dis lrnmre to 

the Trial Chamber ,copies of material that it has identified for use at trial in ludin.g, witne.5s 

taternet1ts for pro, osed Pro ecution witnesses and copie of ,exhibit on the Rue 65 ter (E 1.iii) 

exhibit l!ist,1ei recogni. "ng 1that the Defence v..iU hav · a righl to object to the admis ibi1ity of any 

proposed. el(hi.bi t at triai. 11 

NOTING FURTHER that the R punse- object, to the di losure .o, the Tria1 Chrunbe.r of "aU ' 

material di do d to the Defence, meaning all material disd.o ed to the Defence in luding that 

pa uant o Rule. 66(B) other than he materials that wm be used at trial, on four grounds: (i) the 

Reqn:est risk.,;; interference \ i.th the righ of ,he Accu. ed; 111 (T • the Request may create an 

11 S · e.g., Nikolic Mol:ion, para. 1. 
9 cc, e.g. , Obrenovi Mo 100, par.as 4-7; Blagojevic Moliol'.1!, para. 12-22. Soc. also,, Bfag,ojevic M.otim1. pans 45-46, 
wnich submit that by acting outside-too Rule , i,I wou]d v:iofate the right of all. aCC1.1sed w be equal; pursuant to Ariklc 
21( L) of fhc · tatute. The Trial Cha:m.lbe.r notes 111.:al the Nikolic Motion adop1 the argtirr.encs. put forward on behalf of 
me ulner tbrec Ac.cased, wi01 no exceptions di.Cd. Nikolic Motiort, para. S. 
~ See, e.g., Oln.'Cnovic Motion. pil.Ja. 9. See nlso, Biagojcvic Motion. paras 39-40 (arguin,g that the -r.ial Chamber 

, 11d only be rocei.ving . seltX:tion portion of l:he Prosecution's file}. -
11 See. e.g •. Jokic Mot.ion, p.arm; 6-7. 
12 Se , ,e.g •• Obrenovid Mol.ion, para. il2; Joltic Motion, para_ 17; DJagoj• ·c Motion,. pan, 23 -25 _ 
n See, e .g .• Jokic Motiou, para. L 1 · Bfagoje ic Molion, paras U,<lO. 
14 See, e .g .. Jokic Motion, paras U -16; BLagojevj( Motion paras 7 -1 L, 28-l t , . 4-JS. See abo, Blagojevit Motion, para 
47-52 (an a.ccusccl ltas a ri"hl to rui impartial beJt1ch). 
11

~ See, e.g .. , O brcnovi~ Motiofl, paras ] 0- 11 (submictin.g 1b:at lhe Prosecution may ecidc 1101 to ofter 11IJ evidence 
currenUy fY posed 11nd. th.at Ile Tr.i I Chambe.r ma ruk. agaiml the admissi.o.n of some of the prop , ·d c;v1d nee); 
Bla.gojevic Motion. 
16 Rcspon.<;e, paras 5, 7-1 L 
17 Rcspon.'!e, para. . 
19 Re po.m;e, paras I -15 {the Defence ouJd 1101 be in a p ··moo to koow which material the Trial Chamber may have 
revielf!ed md therefore know which malcrial ii mas.t c a.Jlengc). 
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appearance of bias; 19 (iii) the Request i not con e111p]ated by the ICTY Ru]es or esta liwd 
practice;20 aod (iv the Request would lead to i1nconsis,tency in Tribunal proceedings., 21 

RECALLING tilai the Rules of tlte Tribunal are neither a mere r,eflectioa of the •• ·ommon-Iaw" 
accusarorial system or the ••ci il-1 w" inquisitorial y tem, nor are their origins predominantly in 

only one sy tem; rather, the R.ules are a hybrid of he two , y tem ·, having as their primacy pmpo ·e 
"to promote a fair nd expeditious hi al'\22 

CONSIDERil G that the material · sought by the T1ial Chamber are ne(:essary for lhe Trial 
Chamber to more efficien Jy fulfil it functions and obhgatio- · under the Stam e of the· Tribunal and 
the Rules of Procedure and Evideoc -, 

CO · SIDERING that materials sought by the Trial Chamber hf!!]] promote more effective 
,.- management of the trial, in ass isting lh Trial Chamber lo make deci ions in the cou of the 

-

pr ·eeding. including inter aUo. on dmi · ihi]ity of ·· idence o.r the length of examination-in-chief 
r cross-.examin £ion necessary for a particular wimes . 

CONSIDEltlNG FURTHER that the Tria] Chamber' Request wm frn1her assis;E the Trial 
Chamber in en · ·ring that the trial be ''fai.r and peditious'' pursuant to Article 20( 1) of cile Statute, 

and in guaranteeing the right of the Accll eel "to be tried without undue delay''' s en hri.ned in 
Article 21{4)(c) of th - Statute, and win in no way infringe upon the right of the Accused to be 

resumed i nnooent, a en ·brined in Article 21 (3 f the Statute, 

CONSIDERING that the reque ted materials win not be regarded a evidence by the Trial 

Chamber uni.es and. unti l submitted and admitted in 1the co rse of trial in accordance with the 
Rules. 

CONSIDERING that the material sou,ght by tile Trial Chamber haU a i t. the pre-trial Judge in 
fulfilHng hi obligations under Rule 65 ter, 

CONSIDERING that the material.s sought by the Trial Chamber shaH assist the Trial Chamber in 
fulfining its obUga ion under Rufe 73 bis in luding, inter a.lia determining whJ mer the e timate 
]en 0th of the examination-in-chief or ome witJnesses . o Id be shortened. determining lhe number 

19 R ·pom,e, paras ]6-]7 {mtli.ke ll dos ier fo civil law systems, lbt: Pr,ose.cution ••l~ does l'.ltl{ neoe:ssaril;,, contain both 
inc , lp,acmy and e:i.culp1111ory information . · 
20 &i:: pons.e, para l.&-W . 
21 Re ponsc, paras · l-22. 
~~ Prosecutor,.,_ Zlarlw Alelsm,.-rki Case o_ lT-95-14/1 ~ R73. Decision 011 Prn~ec1:11.or' · Appeal. on: Adim:h ibili y of 

videncc., 16 el!'Jruary 1999, para. 19. 
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of witne es that the Pro. ecution may call, and :eterm:irung the lime .avaiJab]e for the Prosec.ntion 10 
presenl vidence 

CONSIDERING nat the material · sought by ihe · rial Chamber shall assist the Trial Chamber in 
fulfiHing its. obligation under Ru1e 71 o order proprio m.otu, in the in:terests of justice, th t a 
d po ition b.e taken for use at trial in Jiett o:f H e te timony, 

CONSIDER G FURTHlER that the materials ought shall assist ithe Trial Ch.amber in 
d!e[ermining w helh r it mus,t exerci e its powe unde-r Rule 98 to order the production. of addi tiona1 
evidence or ·ummon witne ·es, 

PURSUANT TO A11ide 20(] ) and 21(4)(c) of be. Statute, and Rute 54, RuJe 7 bi:i,, 85(B) and 
Rul 89(C) of the Rules, 

HEREBY ORDERS that the Prosecution deliver to the Trial Chamber the following materials 
. s oon ~is practicable, but not later than 3 February 2003: 

·1. Copie ~fan witne s staten1enl wh m the Pr ecution intends to calJ for tria]; and 
Copies of aU e.."<hiMtc; the Prosecution inlends to tender at. trial, and 

REQUESTS lb.at the m.aterials be provjded on CD-ROM ~n addilloa t paper-copy, when po · tble. 

Done in English and French, the EngJ.i s.h ersion being au horitati ve. 

Dated this twenty-first day of Januat 2003, 
At The Hagu. 
The Netheda ds. 

Judge No]fgang Schomburg 
1 Presiding 

!(Seal of the Tribunal] 
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