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TRIAL CHAMBER U ('1'ria1 Chambel') of the International Trib .na} for lhe ProSiectHion of 

Persons Respon ible for Serious Violatio of In.temati nal Humanitarian Law Comm1tted in the 

Territory of the Fonner Yugo lavi 1nce 199 l ("Trib nal'') is ei e,d of arious m lion relate.d to 

the prnduclion o evidenc filed by mree o · lhe four ccu ed in tbi ca e. 1 The Office of th 

Pro ecutor ('•Prosecution") h s tiled rwo respon -es to these n10rion' .2 Having heard the panics, 

induding counsel for the Ac used NikoHc who had 1mt filed any writ n. motion , on the current 

tatu of disdosure in thi s ase :n a Status Conferenoe hdd on 27 ovemb r 2-002 ·•s talu 

Conferenoe''), and considering the ubmi ions of each party the Trial Chamber hereby is · ue its 

joint ded ·on. 

I. INTRODUCTCON 

] _ The Trial hamber recall that the obligation for production f evidence faU under Section 

4 of the Rules. of Procedtlt ru.id E ·d nee of h Tribunal ,.'Rule ·'). In thi · Section, rthe specific 

material that mu.sit be disdo ed by the Prose ution co the d -fence are id ntitied, tog ither with time

limi for di ·closure, where app]ic-able. Additionally, 1ilie Rui-es s dfy material w ··ch are not 

ubject to disdo ure or for whkh the Prose urion may be relieved of il obligation for di sclo u.re .• 4 

as weU as. infonnation which may temporarily be ubject to a non~disdosure order, including the: 

identity of particular victims or wiu1esses. The Trial ' hamb r note that the obligation for 

di ' cl.osure has heen dis ussed e ten ively by the Appe.al Chamber and various Trial Chamber: of 

the Tribunal.6 

i Accused B!agoje,•it;s Roque I. for ProductiM Qf Wi:1ne, . Statcmonls (rom the Ongoing Srcbccni a hivest:igalion 

pursuant IO Rule 66(B) and Lhc Prosecutioo' Numerous Representation · Om Sa1d St.1uemeri12 · ould be Discl.oscd,. & 

Rcqu.c:st for Oral Argumim1., S April 2002 ("Bl«gojevil! Motion"); Corrocl:ed erg, !lC. Reque t for Leav,e e.ck.iug 

Authoriz Uoo to Acee.pt Reply in Ex~,; of Page l,.imi1111iun:s & Accused Blagojevic' :;, Re.ply lo the Pr secution's 

C nsoJidated Response t Defence Mot.ions for Produc!ion of Evidence. lS, 0 iober 2002 ( originally filed 2S May 

2002) "BJagcye it Reply")~ upplemeu1al Bri=f to Accu1>ed Dlaoojcvic' . Reply, 16 Oct .;00'2 ("Blagr,je r 

Suppkmental Reply' '); D:ra: an Joki(' Request for Di:s la.sure of Evidence pursuant lo Rule 66, Rule 67 aml Ruic 68, 

l a .Apnl 20\)2 (''JoJdc15 Apri.12002 M tion"); Draga.n foldc's Rcque- t fou D.i closure of fajdeil.ce pursuan:t 10 Rule 66. 

Rule 67 and Rule 6 , 1.6 Scptemb,;;,- 2002 (' l aid(! 16 September 2002 Motion"); Motion for Di:s losurn of Ori~f~ I 

Portions of Excu!pato Materi111I, 2S November 2002 ( 'Jo h: 25 ovembcr 2002 Motion"); Accllsed Obrenovic' 

htouon for Production on i111e SI rements fr m lhe Ongoin.i Srebre11ica lnvesligation pur uam to Rule 66(B ) and to 

the Pro ccution s umerous Rcpresentati II that ,:t"d Sia m nls Would be Di~~osed, 26 pril 2002 (' ·Obrn,1vvi{1 

Motion" ). 
2 Pro ccmion Consolidated Respon t Defo.nce O(ion!> · or Production of Eviden , e, 2 May 2002 ("Prosc-cution 

Consolhlated Re pon c"); Prosecution. Respo11s.c: to Dr.agm fokiC's Motion for Disc1osme. 20 ptemher 2002 

r'Prose-,c utiott Re pon ·c. to kkic'Motion"). 
' See Rul 66{A) :md (B), and Rufo 68 . 
.c • cc Rrnle 66(C) and Rul1e 70. 
~ • cc Riible 6-9. 
~ Sec, e .g. , ProsfcrAror v. T'ihomir Blaskfr.', Case No. 1T-9S-14-A, Deci i~1n on. 'the Appellant' .Motion for the Prodoction 

of Material. Sus1wns'io.n or Ext1msi n of the BricJi1:1g Schedule, llJld AdditioooJ Filrn" 26 s~ptember 2000 (Blaskii 

Appeal Dcci ion'"): Pro·sef.'.'1tor ~. R'ado:,lav Brdanir,, C.lse o. • -99-36-T, Dcctsion .fl "Motion for Rel"cf from Rule 

08 V iohl.Hun h tile Prosecutor and f Sanctions. to Imposed pursuantlo Rufo 68 bis md Motion fo Adjoumrnenl 

while Matten Affcc~il'lg Justice and a f'air 'rial Din B Resolved", 30 October 2002 ("/Mli.111in Dc •i 1ori''); PrnJec:ulor 

C:as.eNo.; l'I-02- PT 2. i 2 Decembe. 2002 
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2.. Disclo ure in th.is c se has been ongoinc. The partie have confirmed that a significant 

amou.nt of rna'l.erial has been dj closed to the defence for a11 Accu e.d in this cru e ("De: ence"), 

including nearl,., all trial materi l from Prosecutor v. Radislav Krsti ~ (Case · ·o . t -98·33), 

· dditi naHy, pursuant to Ruh~ 65 rer (E)(ii), the Pro - ution fik.d a list of witne ses i intend to 

call at trial. with a um.mary of Ihe fact to which each itne:ss \ ill tes:tify, on 1 Tov mber 2002. 

Th Tiial Chamber ob · rve that i sues r lated to the particular circumstances of the Tribunal , 

including tra ··Iation and th dm 1y delivery of materi 1. to coun e1 re iding in different ounlrie ' 

and ontinenu. ft n make il diffi ult to ensure - and erify ·mmediately - that di closure has 

taken pl , according to s eduJe. 

3. While the Trial C ' amber genera.Uy belie\1es that matters .t lated to di. dosure can be best 

re. olved betw -en the parties and without interven ion from the Trial Cham r, ·the Tria1 Chamber 

being the Ja ·t resort for solving problem emanating from th Rules on disdosure, it recogni es that 

the in ol ement of the Trial Chamber may be nece sary at times to en ure compliance with the 

Ru]es. The Trial Chamber obs.er e with sa · f: c:tion that de ·pite the huge amoun f material to be 

di 'dOii d. the procedure i apparently progressing in a good spirit of e-o-ope.ratjo:n and with mutual 

tru ·t. With thi. in mind, th Trial Chamber con id - the motio 1 • filed by the Defence wilhin the 

framework of the Rules of the Tribunal. 

II. DISCUSSION 

4. The Trial hamher :hiall di cu each Rule and sub-rule rdated to the production of 

eviden indi iduaJly. pre cnting the arguments of lhc partie and i s finding ' , 

(a) Rule 66 

5. R e 66 provide : 

Dis\:losu:rc hy Ute Prosecut1>r 

(A) bj ect to the jprovi ions of Rule 53 and 69 ~ Pro ec tot shall make available to Ille dd nee in a 

!.ooguag,1: which the accused un<lCJstands 

i) withfa thir1y days of the inil'ia.l appearanc·e of the accused, copi.cs of the • ppo,rti11g p1aterfa1 which 

accompa£1ied the indictmen when confiimafion was so :gh as eU as all prior smtemMts obtained by 
the Pro cuto from the accu c<l; .and 

(ii.} witl'tin the time-limit prescribt-d by the Trial Chamber 01 by the pre-triaJ Judg; appointed p rsuant 

to Rule 65 ter copies ofthe stale1ne11ts of all witncsse t'lhom !!he P~cutor in1 nds to call to testi{y 

at ia , and copies of alt wriU n !arement taken in accordant:1: with R , le 92 bis; rnpie of 1h1. 

• 'Zej11il Delafi '11,t al "Celebk:i'' ), Ca:.c o , rr-96-21-T, Decision on the Mo1ion by ihe _ CCLJsed Zejnil D lalic for th 

Di ·d o:.ure f .VidetK:e. 26 ept•ember 1996, 

Case No.: IT-02-60-PT 12 Decerlbe:r 2002 
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staJte.ments of addition11I proi.ec11tion _ itnes ·es slillll be :mad a vai _ ble to- 1he defence: when a dedsion 

is made to 1;:aU !hose witncsse.s. 

(B) Tile iProsecmo.r slilall, on request. permit tbe defence lo inspect any bool::s, docmmnts, photograph and 

tangible objects in the Prosec:utor 's c tody or control, which are material to the preparation of the defoncc, or 

are intended for u e by die Pl ecutm a-:. evidence at lriaJ or , -ere obtiline,d from or b longed to fue accused . 

(C) Where infomra.tiOlll is in the possession of the Prosecutor, the disdosn1e of '> 'hid1 may prejudice fiirtbe:r or 

ongoing iluvcsligatioll!S, or for any other reasons may e contrary to the p11bhc- interest or affect th.e security 

interests of any S ,te, tile Pro ocutor .may apply to th Trial hamber itting in camera to be reheved frorn au 

obligation under fhe R des to disclo ·e that.-informatiori.. Vii'hcn mak,irig such application ti: Prosem t-or sluiU 

provide the Tria] Ch,miber (but o,n!y the Trial Cha bcr) with the information lnat ts sought to be kept 

co 1denlial. 

0) Ruk, 66<A) 

6. The Trial Chambe observes tha:t at the Status Confernnce, the pre-triai Judge confirmed 

with the p nies that aH obligations under Rule 66(A)O had be(:m fulfilled.' AccordingJy, those 

portions of related motions by the Ace -sed Joltic which mn 

obligations under Rule 66 A){i) are moot.ll 

- regarded as re]ati:ng to the 

7 . At (he Sta us Conference, th partie were ~s ed to address any i · ues ·n relation to Rute 

66(A)(ii). The Trial Chambe note ' lb.at couru;el for Accused BJagojevic and Obreno\l]~ did not 

rai e any is ues in relation to this ub-nde. Coun el for Accused JoJcit tated that. with regard to 

Rule 66 generally, •ou.r main concern i Rule 166(B).''9 The Trial Chamber find no pedfic 

c..omplaint raised by counsel for Accu ·ed Jokic in relati n lo Ruk 66{A) ii at the Statu 

Conference. Accordingly, those portion,· of re~ated motions by the A .cu ed Jokic which may be 

regarded as relating t.o che obligation under Rule 66(A)(Ii ) are moot. rn 

8. Counsel for Accused itonc rai ed a comp .aim reiated t di clo.i;;.ure under Rule 66(A)'ii) at 

he Status Conference. uamely that not an witness sta .em nt for witn sses U1e Pro ec · tion intend 

to can at trial have been di dosed.I! The Prosecution responded that it w·, nawai"e th t certain 

stat mem had not been provided to coun d for ikoli-c, slating i , understanding that all - or 

almo. t all - witnes, state:men had been provided in English and BCS. 12 The Prosecution 

undertook o pro ide any missing tateu1e.nt ' of wune ses it intend. to call at trial to coun el for 

the Accu ed ikoli,c s . oon as possible. 13 Pending the delivery of the ou landing witne 

1 Status Confc1enc:e, 27 Nov~mber 200,2, lra.ns.cdpt p.ige (4'_' ) . 8. 

· motions moo lb the. Acco ed .llolci.C arc no nlways ck-ar in identifyi:ng lhe specific information sooght or the:. 

appl.ic.able rule pursuatll t.o whi Iii the ocuscd i1; -e,ntitled lo ucb material On Rul.c 66{A)(i) material, ;r,e, g~ner.ally, 

JofrN 16 · ep1cmber 2002 Motio.11, para.. n 
~ Statlls Conforence, 27 November 20[)2., T. 65, 
0 ee g no.rail , Jo/l.i(16 cplc.mber 200-2 Motion, para_ 12; Jof.icf ]j nvembcr 2002 Motion, parn. 3. 

11 talus Coofcrefl.oe, 27 November 2-002. 'f. 66-67. 
ll Statu C nfo:rence, 27 o ember 2.002, T. ~, 
11 Status Confere:nce- 27 . ovember 2002. T. 68. 

· asc o.: IT-02~60-P'f l2 December 200 
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statement , the TriaJ Chamber does nor find any out~tanding motio . or issue in relation to Rule 

66(A){ii). 

9. TI e Trial Chamber observes that one categGry of witness statemen that may faU witltin 65 

rer (E) (i i). 65 ter (E)(iii) or 66(A)(ii · remains open. name]y t:atemenls taken b. t 1e Prosecution 

with the four Accused hat may be required to be disclo ed to all co- ccused, In chis regard, the 

Toal Chamber note. that Accu ed Jokil! has specifically requested th.is material in relation to oo~ 

Accused Obrenovic and Blagojevic in one motion. 14 The Trj,aJ Chamber further note.s that at lhe 

Rufo 65 tet (D)(v) C011forenc:e held on 2·15 No- mber 2002 with the Senior gal Officer the: 

Pr .ecntion stated that the statements of !he Accused had not been provided to the Regi!i,try or Trial 

Chamber as of ye:l. The Prosecution stalied lhat the reason for withholding the tatements was ''lo 

give Defence counsel a cha.nee to anticipate that lhcy might be trying to ex ·lud · tlto , latetnents." 

The Prosecution indica(ed tha if !he Defence did not seek to exclude the s.talement it WO\Jld ofkr 

the tatements as exhibits, 15 The d -Jenee for at least. one • cu ·ed. Joklic. indicated thal it v ould be 

seeking to s . ppress such statement:s.16 ntil the Trial Chamber has c-0ncf t mo ·ons on this issue 

pending before it, it takes no position on the di losure of such tatement . 

(ii) Rule 66(ID 

10. The Trial! d lamber is eised of written motions from three of the Acco ed rel, ted to Rule 

66(B), 17 to which the Prosecution has filed resp n es., 111 Ad itionally, di ·dosure under thls ub~rul 

h:as been the ource of significant cii•c·p ion at the last wo sta:tus conferences held in U!i case, 111 

Defe ice for Niko]ic j ined in thi.. 1notion at the Stams Confi rence.io 

l J • The Defence s;ee.k disclosure of tatements of .. au•· "witil e or suspects i nte.rviewed in 

conneclio 1 with the e ents in Srebrenica ... 21 Tl e !Defence assert that they are entitled to disclosure 

of such material, inc.luding talements of persoo the Prosecution does not seek to call at aial, 

pursuant to Rule 66(B). The Defence: argue that such \ imess tatements are "material co the 

preparation of the deJi nee" . th the term ••doc'llme.n s" .includes •witn • lalements''.n and 

therefore fall with:in the: cope of Rule 66(B).23- 'fhe Defence recognise that cer ain sta.t -men may 

H Joli:ir! l 6 eplcmber 2002 otion, para. l 2( . 
1~ Rule 65 I .r Conforcm;<:, 26 ovt:-mber 2 · · ·. T. 51. 
I (, Rufo 65 tttr Confcrcn e, 26 Novi:mber 2002. T. 52-53. 
1 Bla oj11v.k Moti n; 0/mmovii Motion; Joki'<!. 16 eptembec 2002 Mot.ion, 1:raras I and 14-15. 
1' Pro!.e 11tion Conso.ltdaccd Resp ; Pros;ecu1.ion Response lo Jokic! otion , 
111 tatus Confcr,crice. 27 o em:ber 2002, T. 60-6 ; 77 •88. 1.aeu.s Conference, I July 2002. 4-5 ; 9- JI. 
J.a Startus C..onfcrcmcc, 27 Nov ·mbe 2002, T. 66-67 . 
21 BltJgoje il Moliion, p11.n1, 7, Sec also, Status Confeccn.cc, 27 ovembet 2002, TS,0-8· . 

l Blagoje:"vitMolion, paras 19-2:i, Obrel'l,J .it! Motion, pams16-l9. 
2~ See. e.g., 8Jagoj1n•it Repl • paras 14• Hi and 24-25 .. , t tus Conference. 7 No,,.ember 2002. T.60-67, and T.8 -8 . 

Case No,; ff-02-~P"r s. l 2 December 200'2 
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be empt f-r m disclosure pms an . 'to Rlll 66(C).24 The Defonce for Obrenovi~ pecifically argue 

that "UJf the accuseds. (sic]: are to have. any meaningful chance of defending th msel es againtt 

tlre ·e harges., lhey mu t have an opportunity to inspect and und taod the e· iden e against 

them."~5 

12. The Trial hamber observes that, v Ue main ai,o ing it ' po ition that the term ··documenu " 

in RuJe 66(13) is nol intended to include ''witne. s stat.emen ' the Pr e . ution in thi. case ha ' lated 

on numerous occa ion chat i intends to pcm1it the Defence to in pect al l witness statements 

.. which are material to the pre,paratio·n of the defence cas.e'' ,u; save mose tatemcnts wl1ich he 

Prosecution believe may be prot~cted pursuant to Rule 66(C).27 The Pro ecution ha st ted hat 

the e statement:s "are being provided under the personal di cretion of tlie under igned coun el a 

Senior Tl'ial Attorney and in order to honour our original agreement, and n t pm uanl to Rule 

66(B)."2~ 

]3_ Th Tiru Chamber takes n te of the ora] decision r ndered by the Appeals Chamber of th 

International . rirnina~ Tribunal for Rwanda ("ICTR") on 4 July 2002 in lhe case Prosecutor v. 

George, R,utaganda Case o . lCTR-96- -A, wbi ·h stated that 

writ!.cn mtenients b th , i,tnesr;.c.' ti uld be cO.[lii.ldered as bc:in,g included wichin the- scope of 

documer11 . to be di dosed by th.e Prosiec-utor to lbc D fence as provided for un<lcr Rule 6(B) of 

tlie Ruks.2·9 

In the Rutagar1da case. the Prosec. tion was withholding access to the witne · s.tateroents pe-nding a 

ru1ing by the Appeals Ch.amber. In ihis ca · , however, the .Prosecu .ion is di closing .all tatemen 

to the Defence ·or in pectiou de fa .lO pnrsuanl to Rule 66(B) (or,. in the case of e cuipatory 

materia1, pursuaint to Rule 68), with the exception f those state:men~ which it is . ubrn.itting to me 

Trial , hamber fo review under Rule 66(C), without 1nak.ing any difference. in tenns of 

dass:i.ficalion (i .e., •·docun ent" or •• tate,ment '). A the Defonce has access to the very statements 

that they are seeking acce-. to. save tho ' , tatemen:ts hkh the Prosecuti n has a light to withho)d 

purslloot to Ru le 66 C), the Trial Chamber doe not. s . legal or factual issue before i t 

14. According} , the Trial · hamher declares as moot ,those portion of the motions. rah,d by the 

Accused hkh relate to the. question. of whether witness ·talements are included within the term 

.. docum nl " under R.u le 66(B ). 

24 fJlagojevic Morion, para. IS.; Obl'emmiii Motfori, para, 19; tatu. Conforcnoe, 27 November 2002, T.82. 
2~ Obretjavil Motion. para. 2-. 
~ Status Co fe-rcnce. 19 foly 2002. 1'. 4~ Pws~ution ConsoJida.ted Re.spoi1.-;e, paras 4 and 13; Proseciitkrn Respmre t 

Jokit.' Motion, p,1ra_ 9. 
z7 S tatos Coof. re1100. 27 No e-mt r 2002, T. 7 S-80_ See al so, Pre socution. Corlsolida!.ed R.csp0ns , para_ 4;. Prose ·ution 

Resporne IO Jokfr' Motion, paras 7- . · 

6. 12 Dcicemher 2002 
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!S. Additionally in rdation to RJe ·66(B). in t.wo of hi three motion.s, Accused Joldc ha 

ought dis.c] sure f all materials seized from the. military mces of the Zvornik Brigade and 

.. documem seized from the ccu.5ed'' by the Pr ecution.30 The Trial Chamber recalls Lhat Ruh~ 

66( B) penn1t.5 the Defence •·to inspect" materfals, that · ere obcai ed from ,or belonged lo the 

accu ·ed" or ''are intended for u e by th.e Prosecutor ~t-s vidence at u,a.J" as wen as tho ·e iten

meaning ···oook~, documents, p 10tographs and tangible objects., that are .. rnateifal to the prepa:rafom 

of rhe defence. ' To the ext-ent ch:at the seized maleriai - fal] into one of these three :ategories., th 

Def enc mu t be permim,d, on request. to in:r.pecl such mat dais pursua.nt to Rule 66(B }. 

(iii) Rule 66(C) 

16. At che Sta.tu Conference., the Prosecution i:ndi ated hat it would eek to e dude ,certain 

mate-rial ·. namely , tatement . with persons interviewed by the .Prosecution pursuant to Jhde 

- 66 C).11 On 1 Dec.ember 2002 the Senior Le a l Officer, at the reque t of lb pr -trial Judge, 

informed the partJe.-. that 5tn ex pane hearing with lh Prosecution would be he.Id to n:view a certain 

nurn ber of statements to detenn · ne whe~her such tatements falJ under R 1.1Je 66(C). Th - hearing ·wars 

h.eld on 6 December 2002, and the Trial Chamber took a deds.ion to re]i ve th:e Pl"o.'iecution of ils 

obligation to discio ·e mrnit of Che mate ial! ; the Tria l Chamber sought ddi ion ,1 clarification on the 

n ed for corrfidentiality of a maU ponion o the matena] not yet availabl during lh"s pmcedure, 

orderin the Pm:secntion to pm ent additional facts as soon as pra ti,cab]e.. 

-

{b) Rule 67 

17. Rule ,67 provides: 

Reciprocal D iosure 

{ ) As early ilS re:isonably p acticable and. i.n any ev nt prior to the c:ommencemen of the trial: 

(i) the Proscx;iJtor shall notify th.e defenre of the names of the witncsse that tlle Pro wtor intencls to 
ull in p1oof of the g,1.1ilt of the _'Ccu.sed allld in r-ebuttal ofany defi n.ct: plCil of whii::h tl1e Prosecuto Ira 
rcc.eiv-ed notice in accorda.nc-e with paragraph (iii) below; 

(ii) the ddenoe shall notify the Pro1>e-cu.tor of its in1.e11t lo offer: 

( ) the deffmce of alibi; irn which c se !he 1wl:ific11Jtion shan spec:'fy the place or pluccs at 
v.tftic-h the accnsed claims to rn.ve been preset1t at tbe ti:m of lhe alleged cmne and. the names 
and addn:ssc of w11nes es; and any ot er evidcmc~ u_pon wli.11;; h th acc:u ·· i1uends to rely to 
e$tablish the al:ili:i; 

~i P:rol>Cc111ioo Con 'oJid led Re pon,..e, para_ ] _ , 
2 Pmse,·wor v. G orge.s Ruraga,ida Case · o. (CfR.;96•3-A. Appeals He.ai:'hlg, 4 July 201),2., T_ 17•18. 
· J .:ic16 epienber2002Mol.ioo,paras billld21 ; JoJ;N S :ovem r 2002Moti.on parn_ 12_ 

i Su1u.u; Conference, 1.7 November 200 , '. 79; T. 99,100. 

Case No,.: [T-02-•60-PT 7, l2 December 2002 
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{b) any special did nee, ir11cluding that of diminilsb o l .. c.k of menta] re ponsibility: in 

wMch case ~ notification shall sp" i fy the names and addre. es oh itnesses and t1 othe 

evidence upon wbi.ch ll1e accu:!;ed intends to rely to f5Jla lish the spec-ial defence_ 

(B} Failure of the dcfe ce lo provid~ no · e under this Rule s!Jall not I imit th.e right of th1a accused to testify on 

tlw above de ences. 

(C) !ft e defence,, - e a ~uest pur:su.ant to Rule 66 (B), tilt Pro&ecutor iall be enlilkd to it1spect any 

boob, docu _ nts, photographs and t~ngiible objects 
wlud'I are within the uswdy m control o,f Ute defence and which it intends to me as evidence at the 1riat 

{D) If ither party di •OO\/ers additional evidence o, 11111teria.l which should ba\/c ltt:cm di closed earlier pursl.lil1tt 

to tlu: RuJc-s, Iha party shall imm~diai:el disclose tJ:ia cvidene-e or material. to the o her pa • and the Trial 

h mber. 

18. The Trial Chamber observes that an parties in this ase have in oked redpr cal di cl ure 

pursuant to 'ale 67. While the Jokic moLion include Rule 67 in their title. the Ti:iai Chamber find, 

that no concrete . lleged vi ]ations or comment ha been put forward in those rnotjons. in rel lion 

to Rule 67, nor were any complain ubmitted by any p rty . t the Sta u · C nference. The Trial 

Cham.her the:r - ore finds that there are no i ue on which it rnust pronounce in rel tion to Rule 67. 

(c) RuJe 68 

19. Rule 68 provides: 

Di cl~ ure of ll.J:c11lpuory Mai rla.J 

Th Prosecutor shall a oon , pfactic blc-. d.i Jose the dcf encc the e:i:i ·tence o material knmv11 to lhe Prosecutor 

which in any way tend · t - su "'C'. t the innocence or mitigate the guilt of the a I or ma af eel !he credibility ,of 

pro, ecu ,ioa evidence. 

20. Al the Statu Confer n · , the parties we.re - ked ,to address any i · ·u reJait d to Rule 68. 

Coun el for Hlagoje ic, Obrenovic and NikoJic; tllte<l that t ere were no problems with ·ompUance 

w · lh R.ule 68 at the present time. 32 

2 L Coun el for Jokk re 'err d o its motion of 25 ov mber 2002 in hich it stated that it 

received summarie · of st teme,nt'>. ralhe.r than the foll witness ummarie tow i hit was entided.33 

The Jokic Defen relied on a recent deci ion taken by another section of Trial Chamber II in 

upport f il, posi tion.34 Counsel for Jokic al ·o exprc sed the opinion that the d fence is in the best 

~2 Status ouforencc, 27 ovember 2002, T, ,89. 
Statu Confcn::ncc, 27 ovembe.r 200 ... ,. T. 88-89, Jof..i'( 25 

J4 Status Conference, 27 · 1ove.mber 200 , T. 89, citing Prn#cutor •'· Ra,.wsluv B,·dcmin. e o_ IT-99-36-T , Dct::i ion 

Otl " 1otion for Re]i .f frooi Rule 6& 10Jatiom by the PJi ecu1.or and or Sanction to he hnpos.ed pursuant IO Rule 6S 

hi. and Motion for Adj:OW'l'lllleillil whik Maners Affocti.ng fosticc ,md a Fair Trial Can Be Re.solved", 30 October 2002 

("Iln1anin Dcd ·i n"). 
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position ,to detennine what is exculpatory, and that it i not for the Pro ecution to make thi 

de'l.eimination as it cannot know the theory of the defence case_ 35 

22. TI Prosecution stated its agr ment that the D fence is in the best po ition to det -nn:lne it ' 

case. and that · wb it • ha ', taken the discretion to provide almost all of ii ts 1 file · _ 36 la response. .o 

the spedfi.c complaint r garding the disclosure of ummari rather than fun statement ·, I.he 

Prosecu ion !)lated that f r certain witn es h only receive ummaries fr.om third•p:arties who 

conducted the interview .3'7 For other witnesses the Pr ecution , uited that in c es of prote led 

witnesse •or infotrnation from a "Rule 70 s,o,urce' ' 3 il pmvid ' a summary ~o as nm to reveal the 

identity of the witness. 

2 _ T e Trial Chamber fii t note · th t, in 11 lation to the Pro ec:ution ' · reference to "protected 

\ i(ne! ses' '. it 1as not received any applkatiO'lr1s for a non~disclosure order pursuant to Rule 69, nor 

h. sit recei ed any app[ications for protective measures pursuant to Rul 75 from any party. While 

the Trial Chamber is a, are that the parti have entered into cot fidentiaJity greemenu;., it :remi.nd 

the Prosecution that it must apply to- the Trial Chamber ptrrsmmt to Rul 69 in order to wi.thhold 

dis, ·}osure of the identity of a victim or wJtne who may be in danger or at ri, k until such person i 

brought nder the protec 'ion of the Trjbunal, nd cannot. 't:S(:lf dedar:e witness · as "'protected", 

thereby avoidin,g or evadi g their disclosure ob'Ligatkms. 

_\5 Status Couferencc. 27 November 2002, T. 89, The Trial Cbiunber note~. ll'lat Courts-d or Blagojevic made tile sam 

argument dlll'ing dis.cus1.iori rela1.ed to Rule 66(B . 

:i tatus Confere-ru:e, 7 November 2002, T. 90. 

· 7 Status C.onfor,i:oc . 27 N vcmbe-r 2002, T 90, 
18 Rul 70 (M 1ters not Subject t Disd · ure) providies: 

) otwithstandillg Hie p:rovi iOilS of Rules 66 and 67 C1 "P , m.cmornnda, or other inlern ,I documerus prepared 

by II party, it assi.st n or rcpr ·&en1.a1i.,.es it1 101uiectiu11 ·~ lth the invc 1ig..1Lion or preparation of 1hc c ~- ar<:. not 

- slilbject to aisclos.ure or notifiCiiUon under ttl~e Ruk5,, 

(B' If lite .f'msccmor is in pu '.': . ion or infomution · hich h s been provided i the Prosc(.'tllOT 011 a co11fid nlial 

ba:-.i . illld which h.is bee.ti used solely for lhe pll.rp e of gcucrati11g new cvideJ/1,Ce. lhiat fo.iti I infonrui1ion and its 

orig-in shall not be disdosed b tl1<1; Ptose.cutur wi(hom the co.nSCJttL of the person or entity providing, the initial 

infonnaticm aod shall in any event llOt be giv-cn in evidL:mcc wirno1.1t prior di sclosurc !O 11 te accu.s.ed. -

{C)If. af1c, taini11g !he-consent of lhe pernon or entity pro,.,iding information 1mde.:I' this. Rule, the f>ms«:utor e-lects 

to prcseot as evide.nc ,my le timooy, docu ent or 01her material o provided, the Trull Chamber, 

r10twi1hs:ta dill Ruic 98, may rmt order eitru:.r part · to produ addiliona1 evidcucc rc:ceived rom I.he rsrn1 or 

,entity providing ·1he initial 1rrl'on:nauon, 11or ,nay the Trial Chamber for Hie purpose of obtaining such ilddit1orn1.I 

evidcm)! itself 'U11'Hnon that P«S(lll or a repre..o;entative f t.h l entily a a \ itnes5 or order their ttendance. A 

Tri.al Chamber :rna.y not use i1s power to ord the atlcnd.an e of itru.: -s · or ,to• rc,qu.ire produ I.ion of documents 

i11 · oder lo ,compel the prod )Ction of ud1 additional c ·,denc.e . 

(lJ)[f 1.h Prosecutor all n ·me to imroduce in e\':idence a:oy infom1a~lon pm ided under thi · Rule, the Trial 

Chambe11' m .y not w mpcl mat , itnes5 t answer any question, rdabng ~o the inf, rmalioo or its origin, if tlle 

Wilflef;, decline.; ~o answer on groun.ck of oonf1dentiali t:'l'. 

E)The · ,,ht of the accnis.ed to ch -llenge lhe evid 11.ce pr ntcd by t • Prcmecuti.011 :shaJl remain Ul'laITectcd subject 

only to !he limi.[ ,tiom~ concained in Sub-rule (C) aml (D). 

(F) The T rial C'harnber may order upoo an ap lication by lhe accused or defonce '-"tJun:.e.l !hat, in the intcre:.1 f 

j:1;r hcc !he pro i. ion of this Rule shaU 11ppl m wiis muJt11tdis to specific juf truatioo in Ille. po, session ,uf the 

ac-.cusc.d. 
(G}Nolhing it'! S11b•rule C) or (D) a'bove shajl d(oct a Tr1a! Chamber' s power under Rule 89 (D) I exclude 

e idcm,e if :i!S prnbttti ,e value L , alb. :tantiaJJ y ouiwei.ghed . l!l're ooecl l cil.! ure a fair lrial . 
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24, In relation to the specific reque l by counsel for Joki.c th.at it receive full statements rather 

than urnrnaries , the Trial Cham r re.can the 01:al instruction of the pre-trial Judge during the 

Status Conference that thi matter be re:,olve,d on a bilateral bast .39 hl .resolving this maUer, the 

pani.e.s :shall be guided by the juri prud nee of du. Tribunal, and particularly the instructions that 

exculpatory materia] be disclosed in its origi ,al form. and not in mnmary fonn; .to and that any 

.redacted versions or extracted form of xculpawry material must be ••suffidenUy cohesive, 

understandable-and ll 'able" and nm taken out of context. 4 1 

25. The Jokic Def, n also eeks a copy of the etberlands Institute for War Documentation on 

Srebrenica fm-m lhe R gi trar41 or from the Prosecution.43 The Tria] Cbarnbe.r obser.•es that t!hi 

report was neither produced nor pre.~ented by the Re.gistrar of the Tribunal filtd therefore does nol 

rnd any grounds for requesting that the R.egi trar obta·n and distribute copie . . of a report produced 

by au out ide: sour e. Additionally. th Trial Chru · ber observes that this report is avmlabl-e en the 

[ntemet44 and therefore accessible to lh D fence . The Jokic Defence al o seek a partkul.ar 

interview with a non-Accused hal wa publicly broad.ca& on Dutch tele fai n. -~ 

26,. As the Appeal, Chamber has pre iou .ly held, if "exculpatory evidence is koown and the 

evidence is accessible", the Prosecution may be relieved of its ob]igation o diS: lo the material 

under Rule 68 . Rule 68 is not. intended to erve as mean through hich the Pro ocuti n i ~ fore d 

to repl c the D f 1;.-nce in c-onductjng investigations or gathering material th.at. may as.si.-.t the 

De en e. Rule 68 also does not translate into a right for Um Defence to •·rece~ - e a]] of the 

Prosecutions evidence that could be useful in th defence again t charges. in the Am· nded 

Indict 1ent." 7 When laheUing disclosure rna,erial as exculpator_y, this characterhuion i of course 

not binding upon the Defence. The primary responsibility for inve.stigaling the charges agains:l an 

accused. including seeking and gathering information reiated to fuose charge • lies with his or her 

defence couns 1. 

27 _ The primary purpose of Rule 68 i to en · ure that the. trial i frur, including du ·on. ideration 

to the concept of equality of allJils."8 The final aim of such a rule i al.so to e.nabl,e the Tri l 

w S!alll.! onference, 27 November 2002, ·r_ 91. 
Bn1 nin Decision, para. 2.6. 

~1 Pmsecuror It. Ti/jimo-r Bia kN, Case No, IT-9 - ! T, Dcci ion on tbc De: cncc Mm.ion for "Sanctions for Prosecutor• s 
Repeatted Viola.I.ions. of R1.11e 68 of the Rule of Prnceclure 3!nd Ev~dc:nce'', 29 April 1998, para. 19. 
~:i lvkic IS April 2002 Motion. paras 10 - I3. 
~~ Jo/1.N 15 April 2000: 1orion, page 10; Jokic.' l6 epte-mbe:r 2002 Mo1i n. paras 22-23 . 
'414 See, hLlrJJ /www .d oo.nl/cngcJ,- crudisn.l · U, 
,i~ Jdr,i lS Aprii 2002 Mo1ion. p rn. 14; Jo ic 16 · eptembcr 2002 Molioti, para. 24, 
~,., Bla.Ikid Appeal Dct..-ision, para. 38. 
~7 Jok.ic 16 eptemb r 2002 Moti.on, para .. LL -mplla is added.. 
• Pra.HXlfl rJ-r v, RaWc rluv Hrd<.mb1 a71J Mrimir Talif .. ', Ca.~ No_ IT~99·36-·t, Public cnuoo of the Con 1dcnria.l Docisiou 
M !he AH~geJ UJegaHty f Rule 70 of ('; May 2002, 23 May 2002, para ] 9-22, 
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Chamber to come to factua] finding ' that are as. d o ·e .' possible to the truth, taking into acco n:t 

Rides 66 and 68 in .light o . the Tribunal's mandate under Chapter VII of the Charter of the Uni ted 

ation . Ru1e 68 require, tihe Pr-o ecution to dis.do ·e material which may soggest l le innocence or 

mitigate the guilty of an accused, or material that ma .. affect the credibility of the Prosecution 

,e idence.; i is not , ho ever, for the Pro e ution to ·tep into the hoes of th Def nee and research 

poblicly acces ible material. 

28. The Trial Chamber therefor dismis e · tha pa of the Jokic motions related to th 

dis losure of mateliaJi available in th.c public domain. 

29. Th Trial Chamber observe that Rule 68 is a continuing o ligation for the Prosecuti.on. 9 

The terms "continuing obligation" should be understood to me,an that the Pr,o ecuti.on mus, on a 

continuo b, fa, search aJl ·'materi i known lo th Pm ecutor", induding aU its fi les, in whale er 

form and in relation · o aJI accused, for lhe ,e i ten e of material hich in ny way tends to sugge. t 

th.e innoc.ence or mitigate the guilt of lh ccused or m· affec the credibility o. pro ocution 

evidence. and di s.dose the exi ten.ce of uch maleri l comple·dy to the Defe ~e. While- there v ere 

no further complaints raised by the Accused in r-Ja ion to this Rule at the pre ent time, th Trial 

hamber impres upon the P uti n that it must, as o n as pn1d icable - meanin as . oon as 

tlle Prosecution b ' mes aware o the existence of u ·h mat -rial or has the po ibilit to be-come 

a · are by regular! becking, inter alia, its own databas s. - di cl se the exLtence of uch mat-erial 

L the Defonce. 

4 e.ae. BkiJkir.' Ap al Decision, para" 31. See also, Prose utor v. Dario K ordi~" and Mmio C r-kez,, C . No. IT -9:5-

14/2-PT, Or er on Motion to-Compel C 1111:p!.ia.m.-e by Lhc Proseicl1tot with Rnl.cs 66(A) and 68, 26 Febn1a.ry 19---:>9. page 

5; Pwsecui(1r v. Ra,, o.rlav Brdanfo and Momir Tali ' , C • · No. ff-99-"6aPT. Decision on Motion by Mornir ali · for 

Disclosure of . viden~. 2 7 June: 2000, para. . 
ee., Pr( e~·mor v. Tihim-0r Blci. kN,. Case o. IT-95-14-T, Ded ion on lbc Dcl'ence Motion for 11n.c1ion · fo, t 

Pro&e~utor's Failur lo omply with Sub Rul.e 66 (A o the Rules and th De~isi n of 7;7 January 1997 CompeJhng lhe

Pruduclioni o · Al I t:ncmc:nts f the Accused, 15 July l 99R. 
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ID. DIS:POSITIO .. 

30, Pursuam to Rules. 66. 67 and 68 of th Ru]es,. and in accordance witb Article 21 of he 

S awte, the Trial Chamber hereby: 

l , Declare MOOT motions pending in relati n to RuJe 66(A)~ 

2. DISMISSES motions pendill"' in relation to Rule 67 and RuJe 6 . ; and 

3,. Dec ar f. MOOT those pans of U1e motions related oo Rule 66(B), with the exception o 

the material. sought by th · ccu ed Jokic refen-ed to in paragraph J 5 for which the 

motion i · GRANTED. 

Done in .E gli hand French, the EngUsh vc n being authoritali r • 

Judge Wolf ang Schomb~ g 
fresidjng 

D ted thls twelfth day of December 2002, 
At The Hague 
The Nethe 1 nds 

l(Seal of the Tribunal] 

l:Z. 1 December 2002 




