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11 I 'I 

TRIAL CHAMBER II ('1'riaJ Chamber") of the International Tribunal for the Prosecution of 

Persons Responsible for Serious Violations of lntemational Humanitarian Law Committed in 1he 

Territory of the Fom1er Yugoslavia since 1991 ("T'ribunaJ"), 

BEING SEISED OF the oral mo1ion of the Accused, Vidoje Blagojevic, submitted at the St:atus 

Conference held on 27 November 2002 in which the Accused staled that defence counsel had been 

appoin1ed to him. that he does not agree 10 the counsel being appointed, and therefore that "certain 

problems have arisen that may impair the work and may lead 10 certain funher consequences which 

I . ,., 
may not envisage, 

CONSIDERING THE FURTHER SUBMISSIONS made by the Accused du1ing a motion 

hearing held in closed session on 27 November 2002 ("Motion Hearing''), in which he specified 

Lhat his complaint is limited to the assignment of his co-counsel, whom the Accused believes "ha[s] 

to be elected and assigned in accordance wi1h 1he request and the interests of the client, which was 

noc done in (1his) case,''2 

NOTING that Rule 73 of the Rules provides, in pan: 

(A) Af1er a ca.so is assigned to a Trial Chamber, either party may at any time move before the 
Chamber by way of 1n0Lion, not being a preliminary rno1ioo, for appropriate mting or re.lief. Such 
motions may be wriuen or oral. at 1.hc discretion of chc. Trial Otambcr, 

NOTING 1hat Rule 45 of the Rules of Procedure and Evidence of the Tribunal (''Rules") provides 

for the appointment of counsel by the Registrar for a suspect or accused who lacks the means to 

remunerate such counsel "whenever the interests of justice so demand", pursuant to the Directive of 

Assignmem of Defence C1lunsel. as amended on 12 July 2002 ("Directive"), 

NOTING tha1 Sec1ion Ill of the Directive, and specifically Article 11, provides for the assignment 

of counsel. and 1ha1, pursuant to Article 16(c) of the Direc1ive, "[i]n the inierests of justice and at 

the request of the person assigned as counsel," co-counsel may be assigned by the Registrar, 

NOTING that in accordance with the Directive, lhe Registrar appointed Michael Kamavas as lead 

counsel for the Accused on 3 I August 2001, and Suzana Tomanovic as co-counsel on 25 Sep1eml:x:r 
2002. 

NOTING that Article 19 (A) of the Direc1ive provides that. in the interests of justice, the Registrar 

may: (i) al the request of the accused or his counsel, withdraw the assignment of counsel; or (ii) at 

the request of lead counsel. wi1hdraw the assignment of counsel, 
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NOTING that Rule 46 pmvldes that a Chamber may refuse audienoe to coun el fter at warning if, 
j n i l • opinion. th conduct of that cooo el i offensive, bus.i e or otherwise obs:llUcts U proper 
onduct of the proceedings, .and 1:ha.t a Chamber may determine that counsel. · not longer eligible to 

represent a spec't or accused before the Tribunai pursua:rH to Ru]e 44 and 45 

NOTING however that there i no e p]i ·it pro i ion ~n the Rule.'i or in th Directive conferring on a 
Tri.al Cham~r lhe mandate to review deci ·ion. by ch Registrar on the a ignment of <01Jn el, 

NOTING that the appointment and quaUficalion of coun el is regu]aled by Ru] 44 of the Rules 
which reads, ]n part : 

(A) Coun d engaged by a suspect or :in a.ccu. d hall 1le a powc:r of alit ncy with t . Registrnt t th · earliest opporttmily .. !iuhje t to an ' r;letenniDation by a Chamber pu ·uant Lo Ruf 46 or 77, a counsel . haJ I be consid red q uali.l'icd Lo represent :i suspe I or accused i.f the counsc-i. misfies th · Rcghtrn.r that. the counsel i admitted l-0 th practice of rnw in a -tale, or is a. Uni ersity professor of la , pea one of lhe two working langua.ge · of 11he Tribunal, and is a mem,beI of an a.ssoci,Uiun .of collln. el prn,ctili.ing a.t the Trilxmal recognised b the Reg,l Ir.air. 

l--- 1 

, C) In the p tfor:man of th ir duties unv.:l shal I be ·ubject to lite rel V[lllt previsions t" the St 1u~e. the Rules, I.he Rule-s o.l' Th!.Jte nbuli and any othc.r rule, or r gulation adopted by the Tribunal., th H ' t Comm Agreement, the C r .Pro.fes.s.i:ooal Conduct for Defence Cot.m cl and lhc. code of practice afl.d ethic governing their profession a.rid, if applicable, !he Di:redivt 0 11 
iiie ss1gn . _ nL of Defence Counsel set oul lby th~ Rcgi 1mr an app ved by the permanent judge •. 

CONSIDERING that he basis ·or action in tlus matter by a Trial Chamber rests with its. i:nh -rem 
power and duty to guarantee a fair uia~ and the proper administration of justic-e, as ·et forth jn 
Arli ·tes. 20 and 21 of the S ratute of the Tribunal/ 

CONSIDERING that, the Trial Charobe:r deems that the issue of a ignni.e • l or replacement of 
coun 'el, when rai ed a matter of p 1.liCed.ural fa.i.1T1e and proper ad:rnhfr tration of ju, tice, is open 
l l judicial1 scnuiny; diif ,1cuhi · relating lo the defence of an accused wiU affe-ct the conduci of a 
case over which Trial Cham r ha not only the power b 1l aL th duty to regu!ale in accordance 
wit lhe ·tatutor requiremen for a fair and ex:peditiou · trial; and tbal these problems therefor;e, 
are justjciabk. 

1 S1a1u:s Conkrcncc, 27 November 2002. Transcrip t page {'T.' ) 46. 2 Mo1loa r]e ring, 27 · ovcmber 2002, T. 107. (cJ cl ssim:1) 
·1 s~e. e.g., Proset·1m:. r 1:1 . 'htjniJ lJelalir!, Zdru:vko M1.1 i 1, Ha im Velie and Esa.d Landi.fl , Case No. 1T-% -2l~A, Orde-r on Es.:td Larn:lfo's Motii ;-m for Expedil«I Co11sid~ra:tion. I~ September 1999~ Prosecutor v. Er,, er Hud-1.ih.a.wrwvfr!, Mt!l1m~d Afa,fi/i, ' und mir Kubuw, Case No. IT-01-47-PT lkci:;.ion n Ptos«ution's · !otion for Review of 1he Decision of the R~g.istrar t As ·ign M . Rodney Oixoo as C~ounsel to th" Ac used Kuhura, 26 Marcil 200 . 
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CONSIDERING that the Cham er wishe to emphasise that although it c nsiders that .it is ve ted 
with the pow r to rev1ew a d - ·i ion of tbi type in the inte:r-e.<:;ts. of j l1 tic ., i t is not obliged to 
intervene ·n every complaint garding the assignment of counsel. h recognises thal the Regi trar 
ha the primary respons.ibiaty in thi . matter and that if t· " Registrar wa not properly informed o 
nece ·sary facts, he would be e.ntided to reoonside hi previous decisjon on the basis of new 
inf, rmation llitheno navailable to h'm, 

CONSIDERING that with regard to the pr ent motion, the Trial Chamber i. responding t a 
spcdfic req ue11.£ relating to tire ded si n taken by the Registrar and raised by th Accused d ming hi 
Stat 1 • Conference, 

NOTING tha:t the R -gi tr-y infurn1ed 1lhe Trial hamber at the M Lion Hearing th t co-counsel in 
this case wa, appointed « ccording to the po]icy [ ... ] of the Regi try••,4 that she was q,uaUfi d and 
hat she had worked previously on this case as a kgal assi. tant, 

Ol'ING that the Regist:r) informed the Trial Chamber at the Motion Hearing tha:t it was ·•aware of 
me problem with the accused [ .... ) who dh;.igreed wilh the choice of li.·h . Karnavas [for his ,co

m;.el]: ':s In the undenmmding of the Registry, the problem had already been soJved.,6 

NOT G FURTHER that the Tiia.1 Cham -r a informed ha the Accused had proposed a third 
party to be ppoi:nted co ·ou sel in place of Ms. Torrumovic, 

CONSIDERING that the Ttia1 Chamber find that pur uant to Anicle l6{cJ the Directive. it i. in 
principle for the lead ·oun 'el to request co-coun el. and that both coun. el and co-ooun.se] were 
a ign d by the Regi trar ~n confoun:ity with the Ru!.es of the Tribunal and the Directive, 

NOTING that the Tria] Cham r heard both Iead ounsel and ro~coun el for the Accused on this 
h; ue, 

CONSIDERING that the Trial Chamber d~d not bserve an atmosphere of di trost between the 
lead coun · l and co .. mm el, ut ralher found there to be confidence expre ·sed '.n co-coun el by 
lead un ··el 

NOTING that t the Mot'1on Hearing, the Ac used did not presen any factual ubm~ sion a to the 
concrete re oru; fo ht eek.ing tbe dismissa1 of hi& co-coons.el or any specific act of mi conduct by 

~ TJ I It ( losed session} 
5 The: Acm~d sent at teasl two kuers t the Office of Legal Aid and Detention Mati:ers ill Octobe 2002 oa lite :i:ss-ue of I.be appi) jntmcl'll of his co oansel, 
t, T .11 , (d scd ion) 
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his co- 1, tating only that •·assignment of co-couns,el in my case wa not can:fod out pursuant 
tions and with m consent,"' 

CONSIDERING that the Trial Chamber cannot find th t co~coun l is inc mpe ent and acting in 
any way contrary to the best inte11et,ts of her client, 8 

CO SIDERING that ·the A,ppcal · Chamber for the lnlemario al Criminal Tri bun 1 for Rwanda 
( .. £CTR'') held tluit: 

in pTindpJe, Hie right to free I gal assi tancc of coll!nse] docs not cotifet the rigllt to oounse.:J. of oo.c' s o n ' hoos.ing_ The right to choose co1.msel appJies only io thor.c accu ed. " ho can financ-i:a./J bear lhc o, I ' of ooun el 9 

The Appeal Chamber further found that: 

h)I be smc, in pracli.oc ID indigent ac used m choose from ilIDong counsel in.cl.uding (, icj in the hst aud lhe R gisltar ge11.erally I , ·cs into ,cQn~idcralion the cboi-:e of the accused_ N,:wtrtlrel~ .u, in the opinion o the Appec1ls Chamber tilt!, Regis.tmr i.v 1wi 11e,·e sarily bo,,rro b')1 the , i ·hes of an indi~ 11l a cused. He Ii"~ . id discretilm. 1vhidr he -exerd:se-t i11 the imerests of ju.«i :e. IO 

CONSIDERING that it i not pe.nuissible for an ace-used lo deJjberately destroy the atnto here o 
tru t and to mak unsub tanti.llited clai'm that no co-operation between himself and <..'O~counsel i 
pos ·ible in order to l.1ave n . w co-counsel appointed, 

CONSIDERING that the Trial Chamber took into con.sider tion the alleged pr blems between the 
ccu ed and the def. n team, a11d mat the aJJeged problem \ ere based on the desire of the 

Accused to hnve an unknown third pe1; on assigned a co-counsel, and not due to any mi condu t. 
incompetence o:r any conflict of ~nte.res.t on the part of co- ounsel, 

,-. 7 T .!07, (closed.se~. ion 
The Tria.l Chamber !al.cs note of d:tc deci ion by the Tri I Chambet in Pro.,ecutor v, Je,llr-Bl"MCO &ruyagwiw~ Case. n. lC]R,97- 19-T, Dcds.ion of" D fl:m:e Courn:1 Motion lo Witt _ ~1, 2 , -ovembl:£ 2000 in which the Tr.iaJ Chamber olilncl the fact tlial 1hc ccusec.l in 1hat c.ase di:d oot faclc confidence in his 1aw·Jcrs am! !hat he d id not argue t.h I they , ere im:.ompete..nt 10 be re.le .u,t factors. in de idiug upon the motion fur ithdrawal of counsel. lhis Trial Chamber observes that the Rules or Procedlure .ind Evidence of the I11tenni.o:nal Crimiri.a! ri11ti ,nru for Rw1mda ("Rules o the ICrR.") wiln r gard to tll.e Assig;i1men1 of Cmmscl (Rule 45) and Availability of Cou!flsel {R11.le t~r} ate-different lhau the Ru! ~ of fut ICfY (no LJ:cll Rule- 45 u..- of the Rules of ;th ICTR and no Rnle similar to Rule 4 (I) of the R lies f !h.c ICTR: "'l I is illlderst o<l that ,Couns I will represent the accused and cm uc, l!hG case to fi.milit · . Failure to do s.o, absent ju. I .a.use app )Vod by the Cintmbe.r, ma. result in f0£foi1ure of foes in whoJc :in pm. Jn sucli drcurn1>1ances rJie Chrunbe may m · • an order ac rdin,gly _ Counsel haU only be permined to wi111<lraw from the cilse to whic11:i he t)as be ri a!;signcd in tile m ' t cx.ceptiona.1 d:rcum t ces.'')_ Tliis Trial a amber (tttihcr observes that lhc-oblig tiom of counsel IO a paclicuiar ac -·used are rdlccted L inter lia the '"Code o:f Professk111al Conduct for C umcl Appc:-aring before t e. tuternalional Tribunal"_ See, e.g., Arlidi::. cope of Repre en!ation) and Arti ·le 9 (Decl:ining, 'Term.iin Ling r Withd,rawi11g Rcpre..~en1 tion). 

9 Pm, ee11tr1r v_ Je.1.HJ.•Paul A.kaye.su, as.e o_ ICTR-96-4-A, Judgement, l fo11e 2001 ( 'A.ku,>e:su Appeal Judge11iea:t"), pilnl. 6 1. ''he AP( , Is Cllatnlx:r further -itcd the Appeals Judgement in Pro. . e.tM1Jr v. Jean Kwnbandu, · ase No, lCfR-97 -23-A. I 9 Oc:1u ·r 2 , p.w-a. 3 : "Th Appeals ham [ .•. 1 conchidcs, in tlie llight of a tcixtlllal and s.ystem.a1.1c it1lerpre111tio11 of lhc provi. iOTI& of tlhe Sta.Me arid Rules. read in oonjunctiou w·u, n:levam decision.· from. !he Human Right.~ Commi1 iee and the org.an of • fie urope~11 CoTivention for the Protection of Htim,an. Righ . a!id Puru.tuneutal •reedoms. th;;it tttc-dght to free Jegal assi ·1anre by outmsel do ' not oonfenhe rig.Ill to choos1: om:' s coun 'CJ.I .. '' 111 Akaye·su Appeal fod ernent, para_ 62. Emphai i added_ 
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I II 

CONSD)ERING 1hat the Trial Chamber cannot idemify any ground which would amount t0 an 

insufficient atmosphere of tlust between 1he Accused and the defence team or which would 

otherwise show that co-operation between the Accused and his team is no longer possible, 

CONSIDERING that no prejudice can be suffered by the Accused by maintaining Ms. Tomanovic 

as co-counsel, and that to replace co-counsel at this point in the proceedings may cause prejudice to 

the Accused by causing inter alia a delay in the proceedings and thereby infringe his right lO be 

tried expeditiously. 

CONSIDERING, therefore. that no good cause has been shown to intervene in the Registrar· s 

decis ion, 

PURSUANT to Articles 20 and 21 of the Statute of the Tribunal, and Rules 54 and 73 of the Rules 

,-. of the Tribunal, 

,..... 

HEREBY DISMISSES the motion, 

Done in English and French. the English version being authoritative. 

Dated this ninth day of December 2002, 
At 1be Hague, 
The Netherlands 

-lv . Jl~u~-,.Al{.~jL_ 
Ju e Wolfgang Schomburl) 
Pr. siding 

(Seal of lbe Tribunal) 

Case No.: IT-02-60-PT 
9 December 2002 




