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A. Background 

L Th.e Appeals Chamber- of the IntemationaJ Criminal Tribunal for the Prosecution of 
Person Respon ible for Serious Vio1ations of International Humanitarian I aw Conurutted in 
the Temwry of the Fonner Yugo lavia since 1991 {' Appear Chamber"· and "International 
Tribunal" res~tively) is seised of an interlocutory appeal chaHengJng the juri dicrion of the 
International Tribunal, filed by counsel for Pavle Strugar (''AppeUant" or "Strugar•'), on 21 
Jun- 2002. in which the Appellant seeks the setting aside of me wrjtten ded ion rendered by 
Trial Cha nber I ('1'ri.1d Cltrunber"), on 7 June 2002 (''Impugned Decision''). 

2, On 18 January 2002, the Appellant filed a prdiminary motion L before the Trial 
Chamber cha[]enging, iJJter alia, the Jurisdiction of the International Ttibunat O"'er he 
offences of attack& on civilians as r:~ognised by Ar ide 51 f Additional Protocol l and 
Article 13 of Addidonal Protoc.oi n and uniawfu] attac _ on ci vman obj,ec s as recognised by 
Article 52 of Addition8!ll Pro ocot D. as charged in counts 3, 6. 9 and 11 of the In.dictment 
( ''fadicttnent'').2 On 7 June 2-002. lhe TriaJ Chamber rendI~red the Impugned Decision in 
which it found, imer alin, 1that the International Tri.ibunal did have jurisdiction to uy Strugar 
under dle l[e]evant counts.. 

3. Tue appea] was filed under Rllle 72.{B) of the .Rules of Pl-ocedure and Evidence of the 
Intematiooal Tribunal c·Rll.le,s"). Pursuant to Rule 72(E) of lhe Ru1 , a. bench of three judges 
,eJtrunined tile Appeal to determine whether it concemed a c-hafleng to juri ruction as defined 
in paragraph (D) of the Rule, and so could proceed .. The bench dedared that the appe.tl might 
proceed in relation to the following ground:. 

The Impugned Decision erred in law by findiug that the Jntematioraal Tril:nmal has Ju.ti lCtmn over the accused Sttugu unde. Arlliclie 3 of th~ Statute for viohrti-Ons of Articles 51 and :S2 of Additional Protocol f and Article I. 3 ·Of Addi.tioua] Pmtoco.l Il and that, therefore, 1he related Col!lnts 6. !)' and ! 1 of the Indictment may stand[ .f 
1 Prruec111or v. Pavle Strugar ef. al., Case o,; IT-01 -42•PT. "Defcnc .Prelimirulry Motion", HI JanuMy 200r.! f'Defence Prelimjnacy Motion"). 

The procedum l!,.u::k:ground before. tbe ln:al Cb:m1her i as fo!lo"M:: On 1 February 2002, Ii Offwe of the Prosecutor ("Prosecution' fited ·the ''Prns -cuti.on 's Ro:.ponse lo "Defem:e Pre1imim11y Motion Cha: · 'caging J111udtcl.km' .. _ On 6 ebn1ary 2002, fh.c P:rosec11tion added its 'Consolirliated Corri~enda aud SUpplementtd Sourcing to Prosecution ' Respons~s to Defence Prelimimuy Mo ·ons Alleging Defects in the OfJtl of the ndktnient 3nd. Cha:11.eugm_g Jurisdiction" , On l .February 2002, the Defonce filod the "'Defence R_.epfy tQ the Piros,eCJ:.11ion'$ Response: to too Dere11ce Prelirnirillry Molion". On 21 Febru1u-y 2002> the Pi-01,ecution filed its ''Prose-cution' Respons to the 'Defence Reply to tl1e Pr-oseclltion'.s Res-po-me l() n,i:: Defence Prelimiimcy Motion,.·• - On 12 March 2002, the-Trial Chamber heard oral ugmnents cm tihe Motion. On 4 April 2002, the Defence filed its "Additional Pc:fonoe Subrni.s:sion (Ddc:nce Preliminary Moti011 on Jurisdliclioo:}''. "De,ci.sion on 'Defence lnterlocuw-ry Appeal 011 Jwisdichon '', 24 J1uJy 2002. The p ixedu:n1J ba~kground on appeal i~ as follow : the "Defence Jnt:e.tlocutory Ap . al cm .!lurisdicdoill" was ftJcd on 21 JllD.e 2002, the "'frosecution 's Response to D fence Interlocutory A:ppeal on Juri:sdfolion" "' s fil.cd on l July 2002, and the 

Ctse: IT-OH2,AR.72 22: November 2002 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

B. Th!e Impugned Dedsi.on 

4, The Impugned Decision framed the chaJlenge to jurisdiction PTesented in the Defence 

Preliminary Motion as foUows: 

[the: Dcfenee] ~--ubmi.ts that the offences 0f attacks 0'.11 civili.arui and UDlawful attacks Oil cilo'ilirm 
oojecls did not at the .rel.evant times form part of customary international. law as be underlying 
illlltrumew we-re not of a c.w.tomary narur~. Tile Defence also, argt1cs that the .-\dditior,al 
Pro oools d'id not bind e:ither party to the com:ftk,t as a matter of treaty law during t e lndictment 
P«iod because th.ey were .r tifi.ed by I.he Repu:bliic of Croatia on l l May 19'92 whereas the 
Indictment Period runs from l October to 31 December 1991. In addition, it ar-gues: that the 
Additional Protocols are of a contJ:acrual nature, that !he contlicting parties did ll:Qt a..gree: upo_n 
their ;,pplication by :my mut\lal special agroemoot, ' which would allow th ir plication in a 
concrete situation' . Coo eq11cntly the Ddenc,e .:robtl)its that to dwge the Accused with these 
offences iiJlloUDJts to a violation of the principle rmllum cl'imen si1Ie lege,'4 

'The 'frial Chamber went on to examine whether the offences chai:ged did fonn part ,of 

custom_ary intemationat law at the re]evant time, and con luded that they did. Ha ing hus 

establi hed that. the lnlernatfonal T:dbuna] bad ·urisdict.ion over the accused under customary 

intematio,rutl law. the Trial Chamber found thaJ it was not nece .. sary to consider whether the 

norms ~n que-stion appli-ed as a matter of conventiona] Jaw between the parties.6 

5. The Appeals Chamber understands die argument of the Appellant at first i ·stance ro 

have been that, as the Indictment stood, he was not charged with the offonc - under 

customary international .law but llnder the Additional Protocols, and that the instruments 

did not provide a legi imate basis for the ch rges against. him. As he clarified in his reply to 

tlie Prosecution's respon e to the Defence Prellmi.n.rury Motion: '[I]t goo 'Without ·aying that 

"'Dcfcnce Re-ply to Prosecution's Response. to Defence Interloculo.ry Appeal on. Jurisdkticm" was filed on .S Ju~y 
2000:. On 26 July 2002, the Preci.dcnt appointed a five Judges bencl1 to rule: on Im appeal, Having been graDted 
m extension of time, the Defence :filed !ht "Uc:fem:e Brim on lnterlooutory Appeal mi Jurisdictioo" on 12 
August 2002 (''Appellant' Brief'). On 22 August 2,00:i. tbe Prosccuticm flied · .. e "Prosecution's Re:sponse to 
the Defence Brief on Intedocu,tory Appeal 011 Jurisdiction '. On J O August 2002, the Appel]anL filed the 
'"Defence Reply to Pro~11tion' Re1Spcm.se to Defence Brief on hl1cfoootory Appeal . Jwisili.ction". On 9 
September 2002, UR: Ptosi:c1ttion fikd the" _ ~Cl!Jtion' s Application for Leave to Fite a Reply to the De:fence's 
Repl'y to the Prosecution's Respon e to the Dcfenc:e' s Brief on lriterlocuwry Appeal on Jurtsdiotio " 
t'Request"). O.n 12 Sep11!;.mber, d:te Appeal · amber issued the "Decision on 'Prosecution's Appliication foe 
Leave to Fik a R~ly to the· Defe1tce's Reply to the Prosecution's Response o ilie Defe11oe's Brief on 
lrnmlocutm:y Appeal on Jurisdi tio:n" granting the Request ln this decisioo, 1he Appeals C'ltamb« allowed the 
Prosecution . o comrrumt on tire ap:plicadon to amend the: imlictment filed by the Prosecution bdOtle the- trial. 
C!'Jambe,r on :u, July 2002 eeking, inter a.lta, to add tbe wording .. and customa1y law'' to Ccnmts & an.d 11 of die 
Indictment. Acoordrugly, on B September 2002, lhe Prosecution filed the "Pro5lr:cuti.on's Reply .foifowing 
Appt"..als Chamber' s 'Decision on Pt iSec,Utlon's Appfic1JJtioll for Lea to File a Rep:ly to the Defence•s Brief on 
Interlocutory Appeal on Jurisdiction' ofl2 September 2002". 
~ Iwpugned Decision, p:.u.9. 
s Impugned. D ·ci ion, par.21. 
0 lmpt1gncd Decision, par .. 24, 
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attacks on civilians are forhldden by "nte:mational ht1manitarian law; however the kgal basis 

of mis ban .. is not tl'1e Additional Prot · ol."7 

6. The hnpugned Decision dealt 1;v:irh this central objection. It explained th.at the 
Appellant was indeed charged ~th offences under cu tomary in;emational [aw, de pite the 

reference in the Indictment m the dilitionai Pmtoco,Js . The Appellant had, the Triali 

Chamber eontiaued, misunde cood the purpose of th.is reference, which was intended to 

clarify the natut'e of the -offences with which he was charged, and not to provide a legal basis 

for those off enc - ~ 

The refere:ni:x: fO 1hc Additiooal Prrnm;:oJs by the m;e in the [ndlicmmtt of the words 'as. recognised 
b•( is to be undernt-000 as a reference to , dea;r a.nd rn18tively rec.ent legal ins.trutnent in wblich the 
Ielt~,•aru probiibi.tfons Wider c11stomacy international l;1w · [~·tc] 1eaffimi.oo .. 

C. The AppeaJ 

7. As. stated above. the Appeal was pom1·u:ed on the ground that ' [1]11 Impugned 

Decision erred in law by finding that tlhe International Tribunal has jurisdiction over the 
accused Strugar under Article; 3 of the Statllle for iofation:s of Articl 51 ~d 52 of 

Additional Protocol I and Article 13 of Additional Protoco1 II and that. therefore, the relate-d 

Counts 3, 6, 9 and 11 of the lndic:tment may stand ... The Appellant mainlain that he is 

charged under the Additional Protocols, and that the Trial Chamber failed pr-operJy to 

examine his objection · to ms as a. bas· s for jurisdiction. In his brief. the Appellant sets out 

the errors of the Trial Chamber as follows; 

l) The Trial Charnber erred 'n finding tfod Articl 51 and 52 ,of Additional Protocol I a1,d 

Articfo 13 of Additional Protocol II represented cu lom.ary international law; 

2) The Trial Chamber faHed to identify Articles -1 and .52 ·of Additionai ProtO(;ol I and 

Article 13 of Additional Protocol Il as (exclusively) treaty law. and tllu 

3) TI1e Trial Chamber erred in fin 'ing that the Tribunal had jtuisdi [ion over the Appellant 

under these provisions, a ci ed in colints 3 6. 9 and 1 l. 9 

1 ''Defe11ee Re-ply to the Prosecution' . R pom;c to l:Tue Defence Preliminary orion", 1 S Febnwy 2002, park 
s Ilnpugned Decision, par.22. 
9' Appellant's Briet, par.9. 
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8... The Appellruu asks the Appeals Chamber, if ic agrees with his. sub-ground O and 2), 
to either r-emm the case to the Trial Oui:mber for a: detennina!ion of whether the A<klitioniaJ 
Protocols applied i11 hi case, ot to make that deternunation itself.10 

D. Discussion 

9. Articles S" and :52 of Additional Protoco,J I and., to a Jes er e tent. Article 13 of 
Additional Protocol II consist of a number of provisions focu ·ing on but not limited to dle 
prohibition of auacks on dvHian and civUi.an objects cited jn the relevant counts of the 
Indictment. Contrary to the suggestio in the A ppeUant' s fir t uh-ground of appeal ~dentified 
in paragraph 7. supro., the Trial Ch mber did not pronounce on the legal tatus of the whoJe 
,of the reJevant Articles, as, having found that they did .not fonn the ba tii -of the charge against 

the Appellant. •t was not obliged lo do so. ll rather e.xamined "'whether the principles 
contained in lh relevant provi ions of the Additional Protoco hav,e attained the status of 
customary 1nternationa1 law ,n {emphasis add ·:.d). and in particular the principles exp:licitly 
stated in the Indictment th prohibjtion of attacks on civilian and of unlawful attacks o ,. 

civiHan obj cts. It held that l!hey had attained such a statu •12 and in this it was correct. 

10. Therefore. to an.sw r lhe Appellant's firs sub-,g ound of appeal with reference to the 
question actually asked by the Trial Chamber the 'f jaJ Chambe,r made no error in its ftndi.ng 
that, as the Appeal Chamber understood .it. the pri cipie:s pmhib · ting attacks on civilians and 
unlawful attacks on civilian objec roted in Articles 51 and 52 of Additional Protocol I and 
Article 13 of Additional Protocol II are principles of customary intemational law. Customary 
international Iaw esrab]isihes that a viol tion of these principles entails individiua.I criminal 
responsibility. 

11. IE foUows from the above tl at the Trial Chamh · r also made no error in •·'failing to 
identify" the relevant Articles as treaty law, as the econd sub-ground of appeal as erts. The 
Trial! Chamber clearly .set out the functiou and significance in the Indictment of the cited 

1 Appellant's Brief; par.52. 
11 bnpupied Decision, par. L6. 
12 "'The Trial Chmr{be.r ha:s no doubts lbat Articles 51 and 52 -of Addiitional Protoc-ol I and Arti:d~· l 3 of 
Addtlional Pn;itocoJ II onstitute a reafftnn11tion a:ml reformuJalio I; not kmg before the ndktment Period, of !he 
emtimg oon:m of customary i:ntema.tiona1 law, which proliihit att cks on dvitians and civilian objecis." 
Impugned Decision. par.2 i . 
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Articles; it was not • bliiged to commeut further on lhei:r staitu once it bad found that they did 
not provide the ]ega1 basis for the charges. 

12. The AppeJJant' insistence that the Trial Chamber should identify he relevant 
Artides one way or the other appears to stem from a pa sage i.n lhe Appeal Chamber· s 
decis.ion on jurisdiction. in the Tadic caSi •13 which held that one of the requirements for a 
crime. to fall \\'ithjn Arti. Le 3 of the Stature wa-. that "the rule [ vio]ated]1 must be ,customary in 
oat.we. or, if it belongs to treaty law the requir d conditions must be met''.M The Appellant 
maintains that tbe Trial Cb.amber has sh.irked its duty hi no[ determining into which of these 
categorie the Additional Protocol fall! . He argues that, in finding that h.e was charg d with 
vio]attons of cu tomary int mationaJ Jaw 

[t]lhe Tll"ial Chamber i:s .a oidi:ng gfring ·ts clear i.ew concerning tho basic dilemma. !he Defence i rai ing by submitting i 'Defence Pi:dimioory Motion' : do Articles 5 ~ and 52 of ihe Additional Protocol I and Artide n ofthe Additional Prolocol I~ represent custonwy or treaty !:a l 1i: 

13. Although the precise status of the relevant Article did not faU to be detern1ined in 
this c e (for the reasons t out abov the Ap-pea]s Chanlber not · that the,re :, a justified 
den:ia:nd oontai.nod witl1in the Appellant's 'basic dilemma•·. An ac.cused i entidoo to know 
the jwisdictional ba&s for the charge .again _t him. It may be that. prior to the rend.ering or the 
Impugned Deci.sion. it was not dear to the: Ap llru:It whether he was char ed with violations 
of the Additional Protocol per se, or with vio~atio o,f the underlying principles of 
customary international b1:w. However, after th . clarification in the hnpogned Decision that 
tl1e basis for the re]evant counts of the Indictment is cu tomary intemational la.w. the 
Appe11ant bad no bas· fur . urther complaint. 

14. With regard to the third sub-ground (which encompas.5es th.e fi.rst two). the Appeal 
Chamber has already stated that the Trial Chamber did not find that it had jurisdictim1 ovsG--r 
the Appeillant under the relevant Article of the Additional .Protocols, but under the 
,customary princip.fes recognised therein. hs detennination of this point was correctly made .. 
There is consequently no error ia the Trial Chamber' finding tha it t . jurisdiction over tlhe 
Appellant under coums 3, 6 9 and 11 of the Indictment. 

u Pm~ecutor v. Du!ko Tadic, case no. 1T-!r -] -AR72, "Decision on the Defence Motion for lnter,loo\lltOcy Appeal on Jllll'isdictiQn M, 2 October 199.5, (''TadicJmisdicdon D~is:io:n:), 
u Tadic. Juru.;dtiction Decision, pa:r.94(i.i). 
is Appellant's Brief, par.38. 
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15. The appeal is the.refore dismissed. 

Done in iEoglish and French, me English text being authoritative. 

Dated this tw,eocy- econd day of , ovember 2002 
At The Hague, 
The . etherlands. 

(Seal of die Tdbunal] 
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Fausto Pocar 
Presiding Judge 

22 ovembet 2002 
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