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TRIAi., CHAMBER II ( .. the Chamber") of the Inte.mationaJ Tribunal .for the Ptusecution of 
Per ons .Responsible for Seriou Violation · of International Humanitarian Law Committed in the 
Territory of the Fonner ugos1a.via ince 1991 r ·the Tribunal"), 

BEING SEISED OF the Accused Blagojevic' ''.M.otion to Dismi Count 1B - Complidty to 
Commit Genocide in the Amended Joinder Indictment on the Ground that it Offends the Principle 
of Nullum Crim,m Sil1e Lege" filed on 2 July 2002 r· he Motion"). 

NOTING the .. Pros ·ution R.espon e to Accu- ed Blagojevic's :Moti.on to Dfamis.s. Count 1B of the 
Amended Joinder Indfotmenc·· fHed by the Office of th Pro. ecu or .. the Prosecutor) on 16 July 
2002- ( .. the Respo.nse .. ). 

NOTING lha:t the Motion wa-s :fi.l,ed in cordance with a decision of this Ch mber 1• which sta -
ltta:r ", ... the .accu ed may raise pre.liminary o:bjoctions lfli relation to he fonn of the anticipated 
Amended Jornder Indictment in its entirety and wm not be res · rkted to those parts that c nstitute 
'new charges , as would generaUy be the case pursnant to Rule 50{C)"2, 

OTING tha~ the Motion was filed within the pre cribed tirue-limi.t of 36 days3 after the filing of 
1rhe Amended Joinder Indi · 1.nent, which was done on 27 May 20024 ( .. the Indicunem" • 

OTING that the Deferu::~ fo the accused BJagojevic sobmi that the charge of c-0mplk:ity in 
genocide as a]J ged in Count 1B of the Indjctmen:l vjoJates the principle of nullum crtmen .sine lege. 
as recognj5-ed in. international l w, 

NOTING that in support. the Defence argues the followit~g: 

that on the basis of th - facts sel forth in th.e Indictment d e Chamber could not infer that the 
accu ed had fonned an intention to ... de-stroy, in whol or ·n part" the Muslim population of 
Srebrenica. .as would be re.quired under Article 4(2) of the Statute since-i l i alleged in the 
Indictment that won en and ch.ildren from the Srebrenfoa area were transponed lo safety 

(ii) that during the Krstic trial · testimony was gi.ven to the -effect that the treatment of the 
Mu iim population was correct, that lo ethnically deansc" a. regl:on was not equiva[e.nt ro 
destroying a population in a phy-icai sen e, and mat the targetoo group f Muslim men., i.e. 

1 Pm ecuror . Ni.Jr:ali<i andl Prosecmor v . .Blngojevl(, Obrerw~i( and Jo-kit, Case m. IT-02-53 Yr and IT-02-Sb•PT, Deci ion on the PmsecuUon's Mo1fon fo:r Jofodc:r, 17 May 2002 . 
~ Ibid., para. l9 ( 4) 
3 Ibid. 
• Pr-rue tdnr , Vidoje Blagofevic, Dmgan ot,reno'i'it, Dr.agan Jok.it cmd Momtr N;Jr.olic, Case No. IT-0 60-PT, Ameuded foindet h1.dic1ment, 27 May 2002. 
1 Prasttcrltor v. Kr.rtic, Case No. IT-98-33. 
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th e actually or pote-tMiaUy able to be mi1itary comb tants, was not a .,stable group" as 
r -quired for the coinmissi.on of ge.nocide, 

NOT G that for dhese reasons, th.e Defonce requests the Chamber to find. that the .alleged act and 
omissiot1s jn th.e Indictment do not upport the charge of compllicity in g nocide and !bat. Count 1 B 
of the lndiclment should therefore be dismis&ed, 

NO'fING that the Prosecutfon, in its Response, argues: 

(i) that lhe principle of nullum crimen sine lege · not .offended because th · alleged act of the 
a~u ed were, without doubt, pun]shab]e at the time of their commission; 

(ii) that a motion under Rtde 72 i not mi ppropriate platfonn t cbaHenge egal theories the 
Prosecution presumably wm use io order to prove the charge set forth in the Ind:icunent at 
trial, 

CONSIDERING hat, in general indicunents contain allega.tions that mu t be proved al trial. 

CO SIDERING mat the Defence' Modon conceming the Request of Taking of Judicial • ,oflce6 

of facts adjudicated in the Krstic trial. has be a rejected 1. 

CONSIDERING lhat thi:s Chamber is in no wa.y bound by findings made by anomer Trial. 
Ch.amber'\ and neither is ·the Prosecution h1 it pl a.ding, 

CONSIDERING that, pursuant to Article 21(4} of the Statute. the main function. of an indi tment 
is to infonn. the accused of the nature and cause of the charge against him, and for that purpo ·e, 'the 
iodicuneot must contain a condse tateme:nt of facts of the c e aud the .alleged. crimes, a provided 
for in Article 1.8(4) of the Statute and in Ru]e 47(C} of the Ru!e of Procedure and E idence ( .. the 
Rules• · .• 

CONSIDERING FURTHER th.at it is the consi~tent juri prudence of the Tribunal that, in order to 
meet the~se requirements, aJI material facts upon which the Pro eclltion reli for i case must be 
pleaded. howeve · not the evjdence 9, 

j; Prosecwor l'. Vidoj /Jlagofe'l'i<!. D1w:on Obrermvi( . Dragun Joki cmcl Momir Niko/ii:, Case No. JT-02-60-\PT, .R.eq,x1;t for lhe Ta:kin.g of Jmlidall Notice Fi.nding of Facts and Requ for he Dele1io11 of AIJ . l!eged Facu: w 
Omission ill the Amended Join.d nd.i ··tm.enl thal are lncortsi:stent wit:h Said Fi.nd!ing,.-. · f ac1.s., 24 June 2002. 
1 Proucwor v. Vidoje Blagojetri( , Drugan Obr,mm•if, Dmgan Jokit arul Momir Nifoli r, Ca2ie o. ZT·02-00-PT, Oral 
Ruling of Trial Cllmnbcr Il. 19 Jul 2002 . 
8 Pm.stcmor ll. AJekso sk.i, Cas.e No. 1T·9.5,14/l-A, Appeals Jurlgment of i4 March 2000, para. 3, 9 &:c. inter 1,1lfo:, Prwecutor v. Brdanin o,ul Tali{, C e 10.. IT-99-36-PT, Dec.ision on Objectiom by Momir Tulle to 
11hc orm of the Amended ]ndic1men,t, 20 February 2001, p graph l 8. 
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CO S.IDERlNG that lhe principle of nuilum crinum sine lege s,tates that ••no one ban be held 
guUty ,of a:ny criminal offence on account of any act or omj ssion which did not con titute a criminal 
offence under n tional or iuternational law al the tim when it wa~ co1uni1ted"rn, 

C-ONSIDERING tl1at in its pleading, the Prosecution is bound by the principle of l:egality, which 
encompasse ,. inter alifl, the principle of nullwn crimen ine l ge. and a l lhe an1e time, is obliged to 
comply wi.th the above-men,tioned reqnlremenl concerning pecifici.ty, 

F.INDING that the argllJilent brought forward by d1e Defence appe-ar not to pose ques.tions under 
the ,wllum crinum principle, ince no argument has been made that the crimes a cribed to the 
accused were not puni hable at me relevant dme, but ralhe.r rai e an j ss.ue as to pleading standard 
8iS con ems ~ pecifici ty. 

DING that the information g·v n in the Indidmenl appears to be condse and docs. not show 
defec o the above--mentioncd nature~ in particular, read a a whole. paragraph · 34 - 54 of the 
Indictment provide the aleriaf focl chat need to be pleaded in order to charge the accused \Yith 
complicity in genocide, 

FINUlNG FUR.THER.f.10RE that the arguments. put forward by che De ence do not pr vide a 
reaS{)nab]e basis. tu dismi. t · e charge of complicity in gen cide as aUe ged in the Indictment .. and 
therefore they would moot appropriate y be dealt with a:t trial. 

ic Article-7{1) of Ill Europellil Convention rut HIIIIJ.lln Righls (1950) and Article 15 1) of the Jm.emational Giveruml on Civil and Political Rights (1966), 
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FOR THE FOREGOING REASONS 

PURSUANT lo Rule 72 of the Rules. 

HEREBY DISMISSES the Defen e' s Motion t D' miss Count lB of the Amended Joinde.r 
Ii dictment. 

Done in French and English, the English v.ers.ion being autJhori t tive . 

Dated thi thirty-fl· td:ay of July 2002. 
AtTileHairue 
The Netl1erlands 

Jud · .e Wolfgang Schomburg 
P . "dino 

{Seid of the T.ribuna:t] 
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