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I. BACKGROUND 

I. The Office of the Prosecutor ("Prosecution") filed a " Prosecution Motion for Trial Related 

Protective Measures for Witnesses" on 31 May 2002 ("Motion") concerning witnesses in 

the Bosnia part of these proceedings. The Motion seeks the following orders: 

(a) as a preliminary matter, leave to file the Motion in excess of tl1e designated length 

for motions in the Practice Direction on the Length of Briefs and Motions; 

(b) that the Prosecution be rel.icved of the Trial Chamber's order that it make public the 

material conceming witnesses for whom protective measures have not been 

specifically requested by l June, 1mtil such time as the outstanding witnesses who 

the Prosecution have not been able to contact have in fact been contacted and with 

whom the matter of protective measures have been discussed and any applications 

made and detennined; 

(c) that certain trial related protective measures be granted under Rule 75 for 22 

witnesses, including: 

(i) closed session and a pseudonym for 4 wilnesses (set out in Table B of the 

Motion); 

(ii) pseudonym, image distortion and voice distortion for 1 witn~-ss (set out in 

Table C of the Motion); 

(iii) pseudonym and image distortion for 9 witnesses (set out in Table D of the 

Motion); and 

(iv) pseudonym for only 8 ~itnesses (set out in the Motion); 

( d) that to the extent that the nrune, address, whereabouts or other identifying data of 

any of the witnesses referred 10 in the motion is contained in existing public 

documents of tbe Tribunal, that information is to be expunged from those 

documents; 

(e) that the public and media shall not photograph, video-record or sketch any of the 

witnesses identified in the Motion while they are within the precincts of the 

Trihunal; and 

(f) that trial related protective measures for the sensitive source witnesses may be made 

30 days prior to the date the witness is intended to testify. 
Case No. IT--02-54-T 30 July 2002 
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U. THELAW 

2. The Prosecution relies upon Rules 75 and 79 of the Rules of Procedure and Evidence of the 

Tribunal ("Rules"). Relevantly, Rule 75 provides as follows: 

(A) A Judge oc a Chamber may, proprio motu or al the request of either 
party, or of the victim or witness concemed, or of the Victims and Witnesses 
Section, order appropriate measures for the privacy and protection of victims 
and witnesses, provided that the measures are consistent v.,ith the rights of the 
accused. 

(B) A Chambec may hold an in camera proceeding to determine whether to 
order: 
(i) measures to prevent disclosure to the public or the media of the identity or 
whereabouts of a victim or a witness, or of persons related to or associated with 
a victim or witness by such means as: 
(a) expunging names and identifying information from the Tribunal's public 

records; 
(b) non-disclosure to the public of any records identifying the victim; 
(c) giving of testimony through image,. or voice,. altering devices or closed 

circuit television; and 
( d) assignment of a pseudonym; 
(ii) closed sessions, in accordance with Rule 79; 
(iii) appropriate measures to facili tate the testimony of vulnerable victims and 

witnesses, such as one-way closed circuit television. 

Rule 79 provides for closed session hearings as follows: 

(A) The Trial Chamber may order that the press and the public be excluded 
from all or part of the proceedings for reasons of: 
(i) public order or morality; 
(ii)safety, security or non-disclosure of the identity of a victim or witness as 

provided in Rule 75; or 
(iii)the protection of the interests of justice. 

(B) The Trial Chamber shall make public the reasons for its order. 

3. What the Trial Chamber must determine is the legal basis for the granting of trial related 

protective measures under these Rules and whether the Prosecution has satisfied the 

Chamber, in respect of each individual witness, that the measures sought are appropriate. It 

must also detennine the time at which such an application is appropriately to be made. The 

full range of measures are sought in the Motion, ranging from the use of a pseudonym only 

to fully closed sessions for the bearing of testimony for some wibtesses. 

Case No. IT-02-54-T 30 July 2002 
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4. The det. rmination of protec.trve me.asures requues the Chamber to consider several 

interests. On one hand the right ,of the accused to a fai and pubJic trial, and to cro -

examine witnesses against him; and on the other hand the right of victims to protection and 

pri acy. The: hierarchy ootween these interests is dead y reflected in Article 20 of the 

Statute,. which provides expressly that the rights of the accused take precedence over the 

protection of the victims as they are to be given ":fiiU respect", while the protection of the 

victims is to be given "due rega.n:f. This priority is further oonfirmed by the ,vording of 

Rule 75 (A) of the Rul~ which aJlo•ws. a Chamber to order protective measUl'eS, ' provided 

t1bat [they) axe consistent with the rights of the accused". 

5. In •essence, what must. be determined in respect Qf each application is whetheT should it 

become publicly known ilia the witness testi.fied, there would be a. real risk to his security 

or that of his rantily. The more e o-eme the protection sought the more onerous will be th 

obligation upon the applicant to estabJish the risk a.sserted. Furthermore, the minimum 

mea.'3ure requir d to protect the Yll!tfless s legitima1: fears should be utilised .. Therefore, the 

Trial hamber will for example. only order closed session under Rule 79 in circum.stances 

where it is shown that the risk to the witness is suffi<.,>iently founded and that no other fess 

restrictive pro ective me.aw.re can adequateJy deal with that risk. 

6. Th four protective measures sought are the ordering of closed session, the granting of a 

pseudonym, the granting of voice distortion and the granting of facial distortion to a 

wiwess. With respect to the fust and most eKtreme measur sought, it has bee;n stated by 

· ne Trial Chat ber that 1'the proc,eedings must be in pubJic untess good c:aus,c is sho'Wll to 

the contrru-y."1 In the Cel bici case, it was stated that .. the Trial Chamber cannot without 

good reason, deny the accused the right to a public hearing enshrined in Articl . 20(4) and 

21(2)."2 This ·s dearly correct This Trial Chamber, whilst having granted dosed session 

for witnesses in the past. notes that this is an extrao•:rd~nary measure that wiH only be granted 

where it can be shown that a 1ery real risk to the witness and/or his famiJy arises from the 

prospect of the public becornirng a\l-'ate that the witness i:S testif;fog. that it would not be 

vio:Jative d an accused's right to a fair trial and that .no less .restricti e protective measure 

can adequately deal with th '"-itness' s legitimate. concerns. or where the.re exists some other 

very exceptional circumstance. 

1 Prosecutor v: Brdmi-i;, ,11rd Talk, uDecision cm Motron by Prosecution for Protective Measures", J July 2000, panii. 
53. 
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7. I follows that other pro~ectj e measures sought \,•hic.:h al1ow a hoe s.•s testimon, take 

place in open session. but with methods design~ tQ conceal bis identity from the public 

( uch, as the use of a pseudonym face aud voice distortion) are considered Jess of an 

infringeme-nt on the public nature of the proceedings. onethdess, the Trial Chamber 1nust 

consider whethe • it is appropriate tllat such measure be gran.ted on the basis o.f whether the 

witness s fears ar l gitimate and. w II founded and the right of the aocu ed to a fair and 

publi.c triaJ. 

2 Pros~cutor . DeJ.alic & Ors., .. Ded km, on the l'vlotknu; by lhe Pros«:u:!ion for Protective Measure for e 

Ptosocution Witnesses Pseudcmymed •B• through to 'M'", .28 April 1997. para. 33. 
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ID. DECISION ON THE PROSECUTION'S APPLICATION 

8. The Prosecution seeks the following orders: 

(a) as a preliminary matter, leave to file the Motion in excess of the designated length 

for motions in the Practice Direction on the Length of Briefs and Motions; 

(b) that the Prosecution be relieved of the Chamber' s order that it make public the 

material concerning witnesses for whom protective measures have not been 

specifically requested by I June until such time as the outstanding witnes.~es who the 

Prosecution have not been able to contact have in fact been contacted and with 

whom the matter of protective measures have been discussed and any applications 

made and determined; 

(c) that cenain trial related protective measures be granted under Rule 75 for 22 

witnesses, including: 

(v) closed session and a pseudonym for 4 witnesses (set out in Table B of the 

Motion); 

(vi) pseudonym, image distortion and voice distortion for 1 witness (set out in 

Table C of the Motion); 

(vii) pseudonym and image distortion for 9 witnesses (set out in Table D of the 

Motion); and 

(viii) pseudonym for only 8 witnesses (set out in the Motion); 

(d) that to the extent that the name, address, whereabouts or other identifying data of 

any of the witnesses referred to in the motion is contained in existing public 

documents of the Tribunal, that information is to be expunged from those 

documents; 

(e) that the public and media shall not photograph, video-record or sketch any of the 

witnesses identified in the Motion while they are within the precincts of the 

Tribunal; and 

(f) that trial related protective measures for the sensitive source witnesses may be made 

30 days prior to the date the witness is intended to testify. 

Case No. IT-02-54-T 30July 2002 
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9. Wit!h respect to the preliminary issue of the length of the Motion, the Tria] Chamber 

accepts that the M-ot~ou is med oversize as a resu1t oftihe number of wime se and breadth 

of procee<lfogs. with which it is deahn,g._ Ace-cnrdi:ngly. ]eave is granted for th.e length of the 

fotion to exceed the usual limit. 

10. The Sier-0nd jssue concerns the reques for the Trial Chamber t,o, vary its previous ,order 

concerning disclosure to the public of the names of witnesses for whom protective measures 

were not sought by 1 Jun.e 2002. The Prosecution submits tha! it has made diligent efforts to 

contact all witnesses with resped to wh -llie • they wish.ed to app~y for pmtecti ve m. as:ures 

and that ·t has been unable to contact some witnes es, v hilst others v.rin only d~scuss such 

matters. in person. The Trial Chamber accepts that the Prosecution has made dHigent efforts 

to contact the witnesses and that it continues to do so .. For this reason~ as well as for the 

reason,, which win be explained belo • that the Chamber hdieves it more appropriate fur all 

specific trial related protective measur-es applications to be made at a time closer to the time 

the witne · i intended to testify., the Trial Chamber wiU grant the relief sought by the 

Prosecution in this respect. 

1 l, As stated abovet for the protecti e measures soug/h to b granted the applicant must sh.ow 

that, should it become pubJicly kn°'.vn that h testified, there is a real risk to ihis .security or 

that of hi family. Fmihennore, something more than a gen~ expression of fear by the 

witness for 11:i s .safety mu.st be shown. Some spedfic reason must be established and tihe 

Trial Chiamber must be sattsfiod that the fear expressed has an objective founda:tfon. 

12. With respect to the witnesses fot whom protecti,re measures are sought . the TriaJ Chamber 

has considered the justification provided in the Motion for each individual witness and wm 
make its orders on th basis of whether tlw grounds asserted satisfy t!he test set out above. 

The Ch:amber has now had considerable e . p,erience of these matters in tile Kosovo part of 

the trial. It has noted that protective measures. app]ied for and granted were at times the 

subject of applkatioas for variati.on or we:re dropped when it came ti.rue for a witness to 

testify. f'urthenn.ore, there have been frequent chm'lges in the lis,t of witnesses the 

Prosecution intended to call to tes1i(y .. The Trial Clum ber dl.erefore considers · t preferab]e 

fur applications for protective m,easures at trial to be made at a time closer to the ti . it is 

fotended the witness should testify. The Chamber win then be in a better position to ~ess 

the factors in favour of the app]ication being granted .. 

13. For this reason, the Trial Chamber wilt make orders granting th wim sses for whom 

protooti ve mcastnes arc sought in. the Motion a pseudonym and require the P osecution to 

Case , o. IT--0•2~54-T 30July2002 
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make any applications for protective measures for these witnesses closer to the time 

each witness is intended to testify. 

14. Furthermore, the Trial Chamber will grant the Prosecution request that trial related 

protective measures for sensitive source witnesses granted extraordinary provisional 

protective measures in these proceedings may be made 30 days prior to the date the witness 

is intended to testify. 

15. Finally, the Prosecution should produce a schedule within 21 days of the current status of all 

witnesses for whom protective measures are sought in the Bosnia and Croatia parts of these 

proceedings. 

Case No. IT-02-54-T 30 July 2002 
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IV. DISPOSITION 

16. For the foregoing reasons, the Trial Chamber ORDERS as follows: 

(I) Leave is granted for the length of the Motion 10 exceed the usual limiL 

(2) The Prosecution is relieved of its obligation 10 make public ihe material concerning 

witnesses for whom protective measures have not been specifically requested by I 

June 2002, until such time as the outstanding witnesses who the Prosecution have 

not been able to contact have in fact been contacted and with whom the matter of 

protective measures have been discussed and any applications made and detennined 

in accordance with Order (3) of this Decision. 

(3) Applications for trial related protective measures for Prosecution wimcsses 

identified in the Motion shall be made at a time closer to the time it is intended the 

witness should testify. In the meantime, the witnesses identified in the Motion and 

for whom protective measures are sought shall be referred to by the pseudonym 

identified in the Motion. 

( 4) Trial related protective measures for sensitive source witnesses granted 

extraordinary provisional protective measures in these proceedings may be made 30 

days prior to the date the witness is intended to testify. 

(5) The Prosecution shall produce a schedule within 21 days of the current status of all 

witnesses for whom protective measures are sought in the Bosnia and Croatia parts 

of these proceedings. 
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Done in English and French, the English text being authoritative. 

Dated this thi.rtieth day of July 2002 
At The Hague 
The Netherlands 

Case No. IT-02-54-T 

Richard May 
Presiding 

[Seal of the Tribunal] 
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