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I. BACKGROUND 

I. The Office of the Prosecutor ("Prosecution") fi led a "Prosecution Motion for Trial Related 

Protective Measures for Witnesses" on 31 May 2002 ("Motion") concerning witnesses in 

the Bosnia part of these proceedings. The Motion seeks the fo1lo\\~ng orders: 

(a) as a preliminary matter, leave to file the Motion in excess of the desigoated length 

for motions in the Practice Direction on the Length of Briefs and Motions; 

(b) that the Prosecution be relieved of the Trial Chamber's order that it make public the 

material concerning witnesses for whom protective measures have not been 

specifically requested by l Jwte, until such time as the outstanding witnesses who 

the Prosecution have not been able to contact have in fact been contacted and with 

whom the matter of protective measures have been discussed and any applications 

made and detennined; 

(c) that protective measures be granted wider Rule 75 for 49 witnesses enjoying trial 

related protected measures in other proceedings before the Tribunal who it is 

proposed will testify in this case; 

(d) that certain trial related protective measures be granted wider Rule 75 for 76 other 

witnesses, including: 

(i) closed session and a pseudonym for 18 witnesses (set out in Table B of the 

Motion); 

(ii) pseudonym, image distortion and voice distortion for 25 witnesses (set out in 

Table C of the Motion); 

(iii) pseudonym and image disto11ion for 31 witnesses (set out in Table D of the 

Motion); 

(iv) image distortion for only I witness (set out in the Motion); 

(v) pseudonym for only 1 witness (set out in the Motion); 

(e) that to the extent that the name, address, whereabouts or other identifying data of 

any of the witnesses referred to in the motion is contained in existing public 

documents of the Tribunal, that information is to be expwiged from those 

documents; 
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(f) ihat the public and media shall not photograph, video-record or sketch any of 

the witnesses identified in the Motion while they are within the precincts of the 

Tribunal; and 

(g) that trial related protective measures for the sensitive source witnesses may be made 

30 days prior to the date the witness is intended to testify. 

Case No. IT-02-54-T 30July 2002 
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II. THE LA\V 

2. The Prosecution relies upon Rules 75 and 79 of the Rules of Procedure and Evidence of the 

Tribunal ("Rules"). Relevantly, Rule 75 provides as follows: 

(A) A Judge or a Chamber may, proprio mot11 or at the request of either 
party, or of the victim or witness concerned, or of the Victims and Witnesses 
Section, order appropriate measures for ihe privacy and protection of victims 
and witnesses, provided that ihe measures are consistent ,vith the rights of the 
accused. 

(B) A Chamber may hold an in camera proceeding to detennine whether to 
order: 
(i) measures to prevent disclosure to the public or the media of ihe identity or 
whereabouts of a victim or a witness, or of persons related to or associated wiih 
a victim or witness by such means as: 
(a) expunging names and identifying information from the Tribunal' s public 

records; 
(b) non-disclosure to the public of any records identifying the victim; 
(c) giving of testimony through image- or voice- altering devices or closed 

circuit television; and 
(d) assignment of a pseudooym; 
(ii) closed sessions, in accordance with Rule 79; 
(iii) appropriate measures to facilitate the testimony of vulnerable victims and 

witnesses, such as one-way closed circuit television. 

Rule 79 provides for closed session hearings as follows: 

(A) The Trial Chamber may order that the press and the public be excluded 
from all or part of the proceedings for reasons of: 
(i) public order or morality; 
(ii)safety, security or non-disclosure of the identity of a victim or witness as 

provided in Rule 75; or 
(iii)the protection of the interests of justice. 

(B) The Trial Chamber shall make public the reasons for its order. 

3. What the Trial Chamber must determine is the legal basis for the granting of trial related 

protective measures under these Rules and whether the Prosecution has satisfied the 

Chamber, in respect of each individual witness, that the measures sought are appropriate. It 

must also determine the time at which such an application is appropriately to be made. The 

full range of measures are sought in the Motion, ranging from the use of a pseudonym only 

to fully closed sessions for the hearing of testimony for some witnesses. 
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4. The determination of protective measures requir,es the Chamber to cons·der several 

interests. On one hand. the righ of the accused to a fuir and pub lie trial~ and lo cros&

examine "itnesses against him; and, on the ,oth r hand_, ,the right of victims to protection and 

privacy. The hierarchy between these intcs-rests is dearly reflected in Articie 20 of the 

Statute, which provides expr-essty tb:at the rigjlts of the aroused take precedence over the 

protection of the victims as they are to be given ~full respect.'' while the protection -of the 

viotims is 11:0 be given "due i:egard . This priority is further confirmed by the wording of 

Rule 75 (A) of the Rules, whlch allows a Chamber to order protective measures:. ~•provided 

that [they] are consistent with the rigbts of the accused''. 

5. In e.sse.nce, what must be detennined in l'les,pect of each application .is whether should it 

becom publicly kn.own that the ,,,~tness testified, there wou]d be a real risk to lris security 

or that of his family. The more extreme the protection soughti the more onerous will be the 

obligation upon the applicant to establish tl e risk asserted... Furthermore, the minimum 

me~ure reqwted .ro protect the witness's legitimate feairs hould be utilised. Therefore, the 

Trial Chamber ,v:i.11, for example, only order cJosed s . ion under Rllle 79 in circumstanc~ 

where it is shown that the risk to the witness is sufficiently founded and that no other less 

restric.tive protective measure can adequately deal with that risk. 

6. The four protective measures sought are t.be ordering of closed session~ the granting of a 

pseudonym. the granting of voice distortion and the granting of facial distortion to a 

witness. With respect to the first and most extreme measure sought) it haiS been ,stated by 

one Trial Chamber that the proceedings must be in public unless good cause is shown t.o 

the contrary. '1 In the Ce!ebici case, it w stated that "the Trial Chamber can.not without 

good. reason, deny the accused the right to a public hearing e:ns:hrined in Articles 20(4) and 

21(2V;1 This is clearly oorrect. This Trial Ch.amber 'II hilst bavi:ng granted closed .~sion 

for witnesses .in the past, notes that this. is an extra rdinary measure that will only be granted 

where it can be sho\\rn. that a very real. risk to the witness and/or his family mises from the 

prospect of the pub.lie becoming aware that the 'Witness is testifying, that it would oot be 

violative of an ac.cused's right to a fair tria] and th.at no less restrictive protective measure 

can adequately deal with. th~ v.i tness ''s ]egitimate concerns~ or where there exists some other 

very exceptional circumstance. 

1 Pros-ecuwr- v. Brdan.in and Tallc, "Decision on Motion by Prosecution fut Protective Me!Wlres'', 3 July 2600, para. 
53. 
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7. It foUo-ws that other protective measures sought which allow a wi:tness•s testimony to take 

place i open ession. but with methods designed to conceal hls identity from the pub]ic 

( such as the use of a pseudonym, face and voice distortion). are considered Jess of an 

infringement on the public nature of the proceedings. · one.the.less, the Trial Chamber must 

consider whe1ther ·,tis appropriate that such measures be granted on the basis of whether 1fue 

witness's feairs are legitimate and \veU founded and the r.ight of the accused to a fair and 

public trial 

2 Prosecutor v. Delalic & Ors. , "'Dedsion on tile Motions by !he Pro.wwtion for Protective Measures fur th.e 
Prosecution Wmie es P eudonymed ' B' through to ·M "\ 21 April 1997, para . . n . 
Case No. IT-02-54-T 3,0 July 2002 
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Ill. DECISION ON THE PROSECUTION'S APPLICATION 

8. The Prosecution seeks the following orders: 

(a) as a preliminary matter, leave to file the Motion in excess of the designated length 

for motions in the Practice Direction on the Le111,'1h of Briefs and Motions; 

(b) thal lhe Prosecution be relieved of the Chamber's order that it make public the 

material concerning witnesses for whom protective measures have not been 

specifically requested by I June until such time as the outstanding witnes.~s who the 

Prosecution have not been able to eontaci have in fact been contacted and with 

whom the matter of protective measures have been discussed and any applications 

made and detem1ined; 

(c) thal protective measures be granted under Rule 75 for 49 witnesses enjoying trial 

related protected measures in other proceedings before the Tribunal who it is 

proposed will testify in thls case; 

(d) that certain trial related protective measures be granted under Rule 75 for 76 other 

witnesses, including: 

(i) closed session and a pseudonym for 18 witnesses (set out in Table B of the 

Motion); 

(ii) pseudonym, image distortion and voice distortion for 25 witnesses (set out in 

Table C oflhe Motion); 

(iii) pseudonym and image distortion for 31 witnesses (set out in Table D of the 

Motion); 

(iv) image distortion only for 1 witness (sel out in the Motion); 

(v) pseudonym only for I witness (sel out in the Motion); 

(e) that to the extent that the name, address, whereabouts or other identifying data of 

any of lhe witnesses referred to in lhe motion is contained in existing public 

documents of the Tribunal, that information is to be expunged from those 

documents; 

(f) that the public and media shall not photograph, video-record or sketch any of lhe 

witnesses identified in the Motion while they are within the precincts of the 

Tribunal; and 
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(g) that trial related protective measures for the sensitive source witnesses may 

be made 30 days prior to the date the witness is intended to testify. 

9. With respect to the preliminary issue of the length of the Motion, the Trial Chamber accepts 

that the Motion is filed oversize as a result of the number of witnesses and breadth of 

proceedings with which it is dealing. Accordingly, leave is granted for the length of the 

Motion to ex.ceed the usual limit. 

10. The second issue concerns the request for the Trial Chamber to vary its previous order 

concerning disclosure to the public of the names ofwiUtesses for whom protective measures 

were not sought by I June 2002. The Prosecution submits that it has made diligent efforts to 

contact all witnesses with respect to whether they wished to apply for protective measures 

and that it has been unable to contac t some witnesses, whilst others will only discuss such 

matters in person. The Trial Chamber accepts that the Prosecution has made d iligent efforts 

to contact the witnesses and that it continues to do so. For this reason, as well as for the 

reason, which will be explained below, U1at the Chamber believes it more appropriate for all 

specific trial related protective measures applications to be made at a time closer to the time 

the witness is intended to testify, the Trial Chamber will grant the relief sought by the 

Prosecution in this respect. 

11. As s tated above, for the protective measures sought to be graoted the applicant must show 

I.bat, should it become publicly known I.bat he testified, there is a real risk to his security or 

that of his family. Furthermore, something more than a general expressioo of fear by the 

witness for bis safety must be shown. Some speci tic reason must be established and the 

Trial Ch31llber must be satisfied that the fear expressed bas an objective foundation. 

12. With respect to the 49 witnesses for whom trial related protective measures have been 

granted in other proceedings before the Tribunal, the Trial Cban1ber will, consistent with its 

previous decisions, extend the measures granted to the testimony of the witnesses in these 

proceedings. 

13. With respect to the rest of the witnesses for whom protective measures are sought, the Trial 

Chamber has considered the justification provided in the Motion for each individual witness 

and will make its orders on the basis of whether the grounds asserted satisfy the test set out 

above. The Chamber has now had considerable experience of these matters in the Kosovo 

part of the trial. It has noted tbat protective measures applied for and granted were at times 

Ca.,;e No. IT ..02-54-T 30July2002 
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the subj eel of applications for variation or were dropped when it came time for a witness 

to testify. Furthennore, there have been frequent changes in the list of witnesses the 

Prosecution intended to call to lestify. The Trial Chamber therefore considers it preferable 

for applications for protective measures at trial to be made at a time closer to the time it is 

intended the witness should testify. The Chamber will then be in a better position to asse.~s 

the factors in favour of the application being granted. 

14. For this reason, the Trial Chamber will make orders granting the witnesses for whom 

protective measures are sought in the Motion a pseudonym and require the Prosecution to 

make any applications for protective measures for these witnesses closer to the time each 

witness is intended to testify. 

15. Furthennore, the Trial Chamber will grant the Prosecution request that trial related 

protective measures for sensitive source wilnesses granted extraordinary provisional 

protective measures in these proceedings may be made 30 days prior to the date the witness 

is intended to testify. 

16. Finally, the Prosecution should produce a schedule within 21 days of the current status of all 

witnesses for whom protective measures are sought in the Bosnia and Croatia parts of these 

proceedings. 

Case No. IT-02-54-T 30 July 2002 
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JV. DISPOSITION 

17. For the foregoing reasons, the Trial Chamber ORDERS as follows: 

(1) Leave is granted for the length of the Motion to exceed the usual limit. 

(2) The Prosecution is relieved of its obligation to make public the material concerning 

witnesses for whom protective measures have not been specifically requested by I 

June 2002, until such time as the outstanding witnesses who the Prosecution have 

not been able to contact have in fact been contacted and with whom the matter of 

protective measures have been discussed and any applications made and determined 

in accordance with Order (4) of this Decision. 

(3) Protective measures are granted under Rules 75 and 79 for those 49 witnesses 

enjoying trial related protected measures in other proceedings before the Tribunal 

who it is proposed will testify in this case. The Prosecution is to keep the Chamber 

informed of any changes in the number or staius of witnesses in Otis category. 

(4) Applications for trial related protective measures for Prosecution witnesses 

identified in the Motion shall be made at a time closer to the time it is intended the 

witness should testify. In the meantime, the witnesses identified in the Motion and 

for whom protective measures are sought shall be referred to by the pseudonym 

identified in the Motion. 

(5) Trial related protective measures for sensitive source wit11esses granted 

ex tr.iordinary provisional protective measures in these proceedings may be made 30 

days prior to the date the witness is intended to testify. 

(6) The Prosecution shall produce a schedule within 2 I days of the current status of all 

witnesses for whom protective measures are sought in the Bosnia and Croatia parts 

of these proceedings. 
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Done in English and French, lhe English text being authoritalive. 

Dated this !hirtietb day of July 2002 
At The Hague 
The Netherlands 

Case No. IT-02-54-T 
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I 

Richard May 
Presiding 

[Seal of the Tribunal] 
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